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In an action of debt upon a bond, where the defendant has pleaded:soverel 
pleas, and among others the plea of non est factum, and the jury fi 
the pleas in favor of the defendant, this Court is concluded by that ¥ 
and cannot inquire into the iustructions of the Court below, as to the o 
pleas, whether those instructions were erroneous ornot. = a 
The cases of Morrisey v. Bunting, 1 Dev. 6, Bulloch v. ee 
Martin v. Waugh, 2 Dev and Bat. 518, cited and approved. . .. ..hiuy 


eal from the Superior Court of Tow of 
cen at the Spring Term, 1847, his Honor 
Masty presiding. _ all 
This was an action of debt, brought in 1844, 
bond for $668, due 2d June, 1826, purporting t¢ I 
cuted by Noah Ward, William J. Ward, elijah W 
and Henry Doub. Pleas: Non est factum, and the 
Statute of 1826, raising a presumption of payment | apc 
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bends after ten years from the day of payment. It was 
in proof, that in the year 1831, three of the obligors, to- 
wit: Wiley J. Ward, Elijah Ward and Henry Doub, had 
sent the bond to Tennessee, with a power of Attorney 
feom them to collect the debt of Noah Ward, who it ap- 
peared, was the principal obligor. 

‘And, in the further progress of the cause, the plaintiff 
offered in evidence, upon the issue under the Statute, as 
admissible and pertinent to repel the presumption ereated 
thereby, an exemplifieation of a record from Tennessee 
of one of the Courts in that State, in a cause between 
himself, the plaintiff in this cause, and Noah Ward ; 
wherefrom it would appear, that a recovery had been 
effected upon the bond new in suit, and in the year 1840 
the sum of $600 made upon a fi. fa. on the Judgment. 

This evidence was objected to, and the Court, deem- 
ing it inadmissible, so ruled ; for which the plaintiff ex- 
cepts. In obedience to instructions from the Court, the 
Jury found a verdict for the defendant, and the plaintiff 
appealed from the judgment thereon. 


No counsel for the plaintiff. 
Morehead, for the defendant. 


Nass, J. [t was an action of debt on a bond. The 
defendant pleaded, non est factum, payment and set off, 
accord and satisfaction, release, solvit ad diem and solwit 
post diem, the Act of 1826-7, presuming payment,&e. To 
rebut the presumption of payment, the plaintiff offered in 
evidence a judgment recovered in bis name upon this 
bond against Noah Ward, the principal obliger, but upon 
which there had been a partial payment only, madé in 
the year 1840. The action against Ward was commenced 
in 1831. This testimony was rejected by the presiding 
Judge, and under his instructions thé jury found a verdict 
ye pnp 

case presented to us, it appears that the jury 
all the issues in favor of the defendant, and of 
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course passed upon their plea of non est factum. That 
finding puts an end to the case, for the jury have said i¢ 
was not the deed of the defendant. It is unnecessary to 
express any opinion, as tc the correctness of the 

jadge in ruling out the testimony offered by the plaintiff. 
We are precluded from so doing, by several adjudications 
of this Court, Morrisey v. Bunting, 1 Dev. 6. Bulloch v. 
Bulloch, 3 Dev. 260. Martin v. Waugh, 2 Dev. and 

Bat. 518. 


Per Cvniam. Judgment affirmed. 








DOE EX DEM. DANIEL McPHAUL’S HEIRS vs. JOHN GILCHRIST 


(the third line,) “ thence No. 87 W. 199 poles te a hickory, thenes the 
courses of the Swamp to the beginning.” Held, that though the distance 
from the last corner to the Swamp gave out nive chains and fifty links 
from the Swamp, and no hickory corner was to be found, nor was there 
any proof of its existence, yet the line should be extended to the Swamp 
and thence pursue its courses. 

Held farther, that the declaration of an owner of the land, that hisfourth 
line run from the termination of the distance mentioned in the third line, 
directly to the beginning, did not of itself divest him of his title to the 
land, lying between that line and the Swamp. 

Under cur confiscation of lawe, in the absence of comulaiencss of 
officers appointed by law for that purpose, the County Court had ne 
Caaslly Co extenyomniacten ‘end eat Ges prepenty of aly Dany et 
lution, then dead, without notice to his heirs. 

The cases of Den ex dem. Sandifer y. Foster, 1 Hay. 277, Hartefild ©. 

Westbrook, 1 Hay. 258, and Pender v. Ont ee. 183, cited and appeoved. 


Appeal from the ‘Superior Court of Law, of Robesoh 
County, at ‘the Spring Term, 1847, his Honor Judge 
Barris presiding. 
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te This was an action of ejectment to recover the posses- 
sion of a small parcel of land, of which it was admitted 
that the defendant was in possession. em 
ooThe plaintiff claimed under a grant to James: Paee, 
thade in 1760. They could show no conveyance from 
James Pace, but they produced a deed from William 
Pace to.Richard Smith, dated 1763, and a deed from the 
said Smith to Neil McPhaul dated 1772, in both whieh 
deeds the same description was given as in the grant»to 
James Pace. The plaintiffs then introduced as a witness, 
Mrs»McArthur, who testified that she was a daughter of 
Neil McPhaul, that her Father died about the close of 
the Revolution prior to the year 1784, leaving Daniel 
MePhaul his eldest son; that her father was a Tory 
Captain and died in Charleston, in the service of the 
British Government, that her mother resided on a dif- 
ferent tract of land, from that which her father bought of 
Richard Smith, and that the witness and her brother 
made.a crop about the time of the death of her father, 
with the permission of her mother, on the Smith land; 
that shortly afterwards her brother married and settled 
on. the land bought of Smith, and continued to reside on 
it¢'from ‘that time until his death, since the commence- 
ment of this suit. Mr. Campbell, another witness forthe 
plaintiffs, also proved that Daniel McPhaul was the eldest 
son of Neil McPhaul, and that he took possession of the 
land, which his father bought of Smith, in less than five 
years after the Revolution and continued to reside on it 
itil after the commencement of this suit. The plaintiffs 
h introduced one of the surveyors, Mr. Fauly, who 
testified that the beginning corner of the grant to James 
Pace was admitted ; that he found a red oak ‘standing 
ere marked as a corner with marks apparently corrés- 
ponding with the age of the grant ; that he ran the courses 
and distances called for as the first, ‘second, and third 
of the grant, but he found no marked trees on eithery 
of said lines; that a corner was marked at the end ofthe: 
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seoond-line, but apparently of a very recent date.; that.he 
found no hickory or any other tree marked, as @ corner 
at the end of the third line, which was nine chains and 
fifty links from the white oak swamp on the direct Jine 
tovit. .. The plaintiffs contended that the call for the fourth 
line of the grant to Pace which was from the fourth.cor- 
ner, “thence the courses of the swamp to the beginning,” 
entitled them to go from the end of the third line. in a 
direct line to the swamp, and thence along the.edge of 
the swamp to the beginning, which would incladesthe 
land.in dispute, and they insisted that the swamp was. 
intended.as the western boundary of their land... 
The defendant claimed under a deed of recent: date 
and contended that the line was the fourth from the cor-- 
ner.of the third line direct to the beginning line of the 
plaintiff’s grant, both because that was the proper con- 
struction of the call of the fourth line under the grant to 
Pace, and because Daniel McPhaul recognised it. asthe 
line of his land, and to establish this fact, he introdueed 
Mr. Campbell, who testified that he was the brother-in- 
law of Daniel McPhaul, that the witness owned aseven- 
ty acre tract of land adjoining, andthat Daniel. McPhaul 
never claimed that his third line, ran ; 
said land; that some thirty or forty years 
Daniel McPhaul say, that the line represented asguinning 
directly from the end of the distance of the third .line, 
was his line and saw some marked trees upon it, but they: 
were fresh marks. Neil Patterson, another witness for 
the defendant, testified that he was living with Daniel 
MePhaul in 1838 and 1839, and, being a blacksmithy. he 
wanted some coal and asked Malcolm McPhaul, a son of 
Daniel, and now one of the lessors of the plaintiffs, 
whether he could not make it from the tops of certain 
pine trees, which the defendant had cut down in clearing 
afield within the disputed ground, when Malcolm teld 
him that he would have to ask the defendant for the 
priviledge of taking them. 4 
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-The defendant contended further, that the plaintifis 
had no title to the land, which they claimed, because -it 
had been confiscated by the State in the year 1782, as 
the property of Neil MePhaul, on account of his having 
joined the enemy; and introdaced a record frem the 
office of the County Court of Bladen County, a copy of 
which is sent as a part ef this case. 

The Court held, that the judgment of confiscation relied 
on, did not take away the title of the plaintiffs, because 
at the time it was given, the title of Neil McPhaul had 
descended to his oldest son and heir at law, Daniel, 
and that Daniel was entitled under our constitution to a 
trial by jury before his title could be divested; and fur- 
ther, that though the Court declared the said land te be 
confiscated, it had never been taken possession of by any 
officer for the State. The Court held further, that the 
call in the grant to Pace, which was also contained in 
the deeds from William Pace to Richard Smith, and from 
himto Neil McPhaul, carried the fourth line to the 
swamp, and along the edge of the swamp to the begin- 
ning, and that the evidence introduced by the defendant, 
to-show that Daniel McPhaul only claimed to the line 
mentioned before, did not divest him of his title to the 
piece in dispute, in the absence of any conveyance from 
him or an adverse possession held under such circumstan- 
ces as would give title to the possessor. The jury re- 
turned a verdict for the plaintiff, and the defendant moved 
for a new trial for error in the charge. of the Court. 
Motion over-ruled, and judgment for the plaintiff, from 
which the defendant appealed. - 


[Copy of the Record from the County Court of Bladen. 








“STATE OF NORTH CAROLINA, 
Buapen County. 


At a County Court of Pleas and Quarter Sessions held far the County of 
on the first Monday of August, 1842. Present, &c. 

widow of Neil McFall, being cited to appear before this Court, te 

shew cause, if any she has, why the estate of her husband, Neil McFall, 
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MePhaal ©. Gilchrist. _ 


should not be forfeited, and the said widow acknowledged that her husband 


had joined the enemy of this State and acknowledged the right of 
Sa ao te Sot am of opinion that the said McFall’s estate aa 





Copy of record eertified in the usual form. 


Strange, for the plaintiffs. 
Badger, for the defendant. 


Damm, J. The lessors of the plaintiff claimed all 
the land, contained within the boundaries of a grant 
made in the year 1760, to James Pace, lying on the east 
side of Drowning creek, beginning about a mile above 
Overstreet’s bridge at a red oak, thence 87 E. 179 poles 
to a pine, then S.3 W. 179 poles to a pine; thenee N. 
87 W. 179 poles to a hickory ; thence the courses of the 
swamp to the beginning- The distanee mentioned in 
the third line gave out nine chains and fifty links frem 
the swamp ; there was no hickory corner to.be found, 
nor any proof of its existence. The Judge. charged the 
jury, that the call of the fourth line of the grant from 
the hickory, “ thence the courses of the Swamp to the be- 
ginning,” entitled them to extend the third line to the 
swamp, (a natural boundary,) and thence along the 
swamp to the beginning red oak, This part of the charge 
we think was correct. In Den §c. Sandifer v. Foster, 
Hay. Rep. 247, the call of the last line was, “thence 
along the river to the beginning ;” the river was held to 
be. the boundary, although the line coming towardsthe 
river called for a white oak at its termination; which 
was half a mile distant from the river. Hartsfield-y, 
Westbrook, 1 Hay. 258, Pender v. Coor, 2 Hay. 188... 

2dly. The Judge charged that the declaration of Dam. 
iel McPhaul, that his fourth or west line ran fromthe’ 
termination ef the distance mentioned in the third line, to 
the beginning red oak, did not divest him of his title ‘to 
the land, lying between that line and the swamp, in the 
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absence of any conveyance from him, or adverse posses 
sion, held under such circumstances as would givé'a title 
io the possessor. We see no error in this part of the 
charge. If the land in dispute belonged to Daniel 
MePhaul, he could not part with the title to it by parol. 
Nor was his admission binding on him and those who 
claim under him, if they were made under ignorance. or 
a clear mistake of his rights. en 
3dly. Neil McPhaul, in the year 1772, purchased the 
Jand mentioned in the aforesaid patent of Richard Smith. 
Neil MePhaul died about the close of the Revolationary 
War, and before the year 1784, leaving Daniel McPhaul 
his‘eldest son and heir at law. The heir entered on the 
land, shortly after the death of his father, and contintéd 
to reside on it from that time to the commencement of 
this suit. Neil McPhaul was a Tory, and died a captain 
in the service of the British Government. The County 
Court of Bladen, at its AuguSt sessions, 1782, entered’ 
jadgment of confiscation of the estate of Neil McPhatt, 
as is mentioned inthe case. The Legislature had, by 
the confiscation acts, declared that the lands of all such. 
persons, as adhered to and aided the enemy, by takifig’ 
up arms in their favor, should be forfeited. Commissién 
ers of confiscation were directed to be appointed in eadh 
county, who were to give bond and take an oath faith-” 
fally'to perform their duties. The duties of these Com” 
missioners, was to take possession of lands and moveable’ 
property, in the name, and for the use of the State, which, 
by the Act-of Assembly, were declared to be forfeited to” 
the State ; and to sell the same, and make titles to ‘the 
purhasers, and account for the purchase money.” ‘The’ 
Act of 1780, ch. 170, (Rev. Code,) enacts, that for want’ 
of Commissioners of forfeited estates in each county, the 
Sheriff or Coroner, and where there is no Sheriff or Cor? 
otier, the County Court is hereby strictly enjoined to seize’ 
and take into their possession, all sach property as has’ 
been described in the said Act. i suid 
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“Tf'the Court was authorized to act in the place 
missioners, and if the order could be construed 
this piece of land, it condemned the land to 
withotit any notice to the heir to defénd, which ar 
trary tolaw. And, moreover, the land was never is § 
tothe use of the State, by any officer or person, b oe 
mained in the actual adverse possession of the helt 
more than sixty years before this controversy arose. 
think, that the title of Daniel McPhaul never was 

vested, by any office found in the mode pointed out 1 

any of the confiscation Acts. The judgment is 


Per Coram. Judgment ameaniapide 
v1 Jt at 
Pe 
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JOHN SMITH ve. EBENEZER INGRAM & AL. 


Where surveys are made on any navigable water, the water shall form one: 
side of the survey. And any island or islandsia any navigable Tae ORE. 
‘be entered, surveyed and granted. 

Where land is subject to entry and has been granted, the action of Trespass 
Q@.C. F. lies, although the land is covered with water. 

Where land is lapped by two deeds or grants, the adverse possession for seven 
years by a person, not being in possession of the lapped part, can sive din 
no right against the superior litle to the part so lapped. 

One, who is in the actual! or constructive possession of land, may 
damages from him, who dispossesses him, tho’ not in ae 
time of the action brought. No ulterior profits or damages’ senlitey 
_ covered, until he regains the possession ; and then the law, by relation, 

adjadge him to have been in possession from the first 
oe ‘him to damages for all the time the Geteadacis <r 
- Natids. 
Thad cavetd of Corsonvs Burnett, 1 Dev. & Bat. 54, and Graham Scamstine 


steDiera 992, sived and approved. ied apaey saves saree 
“Appeal “from the Superior Court of Law “of” Apso 
, at the Spring Term, 1847, his Honor Judge 


TLE, présiding. 
23 
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This wasn action of Trespass quare clausum fregit, 
ta which the defendant pleaded the general issue and 
liberum tenementum. 

The plaintiff produced a grant, under which he claimed 
and which covered the locus in quo, dated in 1796, and 
then shewed a regular chain of conveyances to himself. 
The plaintiff’s grant included some small islands, rocks, 
shoals and the bed of Pedee river, where it is not naviga- 
ble. It was in proof that the defendants, in the Fall_of 
1836, erected a dam and put in.a fish trap, at the place 
in dispute, and which is within the boundaries of the 
plaintiff’s grant. It further appeared that they kept up 
this dam and continued to fish there. until the Spring of 
1839, but whether they continued todo so, up to the time 
wher the action was commenced in the month of July of 
that year, was matter of dispute upon the testimony. It 
was in evidence on the part of the plaintiff, that he erected 
adam and put in a fish trap at or very near the spot, 
where the defendants’ dam had been erected, in the 
Spring of 1839, and that the defendants took out his trap 
and carried it off. The plaintiff claimed damages for the 
trespass committed by the defendants in erecting their 
dam in 1836, and for taking away his fish trap in 1839, 
, The defendants claimed title to the locus in quo under 
a deed from one Terry to Slaughter, exeuted in 1824.and 
a deed from the latter to E. Ingram made in 1836. The 
deed, under which the defendants claimed, incladed part 
of the same land as that covered by the plaintiff’s grant 
and included the locus in gno; and they proved, that 
those, under whom they claimed, had erected a dam, for 
the purpose of putting in a fish trap, on a part of the 
premises included in their deed, but not on the lapped 
part. and had used it for the purpose-ef catching fish for 
thore than seven years before the suit was commenced. 
lt did not appear that the plaintiff, or those under whom 
he claimed, ever had actual possession of the premises, 
inoluded in his grant, until he erected his damin 1839. _ 
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The defendants objected to the plaintiff’s recovery. 1st. 
That the plaintiff’s grant was void, because the place 
granted was not subject to entry. 2nd. That the seven 
years’ possession of Terry and those claiming from him 
under color of titie, though not upon the lapped part, gave 
them a good title to all the land within the boundaries of 
their deed and of course to the locus in quo. 3rd. That 
the plaintiff was not in possession of the locus in guo, at 
the time of the commencement of his suit. 

The Court held that the first and second 
were untenable—that, as to the third, the plaintiff was 
entitled to recover for the entry by the defendants to erect 
their dam and put in their fish trap upon his premises in 
1836 ; that, if the defendants were in actual possession of 
the locas in quo in 1839, when the suit was commeneed, 
it could not be sustained for damages then committed, 
but that if the defendants had abandoned the possession 
of the locus in quo in the Spring of 1839, and the plaintiff 
then entered and erected his dam and put in his fish trap, 
and the defendants afterwards took the trap and carried 
it away, he might recover damages for that injury also. 
The plaintiff had a verdict and judgment and the defen- 
dants appealed. 








No counsel for the plaintiff. 
Strange, for the defendants. 


Dawtet, J. Where surveys are made on any navigable 
water, the water shall form one side of the survey. And 
any island or islands in any navigable waters may be 
surveyed and granted. Rev. Stat. ch. 42, sec.1, The 
grant, dated in 1796, under which the plaintiff claimed 
the land, does not cover any navigable water, whether 
we are to understand that term in its common Jaw sense, 
or according to any meaning it has received in this State. 
The locus in quo was, we think, subject to entry and grant. 
And this action is well brought, for it lies, although 
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the land is covered by water. Co, Lit. 4, Yeluer 143. 
ly, we are of opinion, that the seven years posses+ 
sion of Terry and those under whom the defendants claim, 
under a color of title (not being on the Jocus in quo or on 
; at part of the land, where the deeds of the respective 
parties lap on each other) did not give them a title to 
any part of the land contained in the lap, as the title of 
the plaintiff was the elder and better title and extended 
to the boundaries mentioned in his grant and deeds; and 
as no adverse possession interfered with him withinythe 
scope of his boundaries. Carson v. Burnett, 1 Dev. § Bat. 
546. The plaintiff, and those under whom he claims, 
were never at any time ousted of any portion of their 
land, so as to be put to their right of entry. The defen- 
dant and those under whom he claims had never taken 
anypossession of the land claimed by the plaintiff, so 
that an action of ejectment could have been maintained 
against him or them. How then can it be contended, 
that a possession by Terry and the defendants of land, 
which the plaintiff never claimed or had any title 
deeds to cover, could be an actual adverse possession of 
those, lands, or any part of them, lying within the boun- 
daries of the plaintiff’s grant and deeds? It cannot be 
so. If the defendants, or those under whom they claim, 
or either of them, had entered on that part of the land 
comprised in the lap, and continued in actual adverse 
possession for seven years of that, the plaintiff’s right of 
entry would have been tolled as to that; and then the 
> ae inferior title to the lapped part would have 
ecome the better title to that part. Thirdly, we 
think the charge of the Judge was correct upon the 
itd point. The plaintiff was constructively jn pos- 
session of the locus in quo, as he had the possession 
by virtue of the legal title, and the action of trespass 
quare clausum fregit is always brought, to recover dama- 
ges for any injury to the plaintiff’s possession of lands. 
Phe’ unlawful entry of the defendants upon the plain- 
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tiff’s land, and then and there erecting the dam in the 
year 1836, was an injury to his then consttuctive pos- 
session. And although the plaintiff might. not have 
been in possession of the land, either actually. or,con- 
structively at the time of the issuing of his writ, henev- 
ertheless might well maintain this action, if he wai 
possession of the locus at the time the injury or 

was first committed by the defendants; for it,is 

ages sustained by the plaintiff, by the very act of 
sessing him of his land by the defendants, that he now 
seeks to recover. He was injured in his possession» by 
that very act. Graham v. Houston, 4 Dev. 232.. No 
ulterior profits or damages, it is true, could be recovered, 
until he regained his possession; and then the law, by 
relation, would adjudge him to have been in possession 
from the first ouster and entitle him to recover damages 
for all the time the defendants had wrongfully held the 
lands and kept him out of possession: If a man jis dis- 
seized he may bring trespass against the disseizor, for 
the act of disseizin. 2 Rolle’s Abr. 553. Co. Lil.257 a.) 
Com. Dig. Trespass, B 2. Roscoe on actions, 663, And, 
if he re-enter, he may have trespass against the disseizor 
or a stranger, for continuing in possession, for by the 
re-entry he re-vests the possession in himself, ab initio. 
Roscoe _on actions, 663, 664, and the cases there cited, 


resents 


Pex Coniam. Judgment affirmed.” 





SUPREME COURT. 


* THE STATE os. JAMES.S WHITE. 


Te an indictment for a libel, charging that the prosecutor “ was called a 
gwurderer and foresworn,” it is not competent for the defendant to justify 
by proving that there was and long had been a general report in the neigh- 
barhood that the prosecutor was a murderer and foresworn. 

The case of Hampton v. Wilson 4 Dev..568, cited and approved. 


‘Appeal from the Superior Court of Law of Craven 
County, at ‘the Spring Term, 1847, his Honor Judge 
Pearson presiding. 

‘The defendant was indicted for publishing a libel of 
the prosecutor. It appeared, that the prosecutor had 
made & publication, in which the defendant was men- 
tioned, and the defendant, in replying to it, published the 
writing containing the libellous words. They were as 
follows :—* He forgot to tell the people that he is called 
# murderer and foresworn, &c.” The counsel for the 
defendant in justification offered to prove, that, at the 
time the writing was made and published, and for many 
years before, there was a general report in the neigh- 
borhood, in which the prosecutor and he lived, that the 
prosecator had murdered one of his slaves and was fore- 
sworn. The Court decided that the proof would not 
sustain the defence—that, if there was such a report, 
the defendant was not at liberty to give currency to it, 
and put it into the shape of a libel, and that to sustain 
the. plea of justification, it was necessary to prove that 
the prosecutor had committed murder and was fore- 
sworn. Under this charge the defendant was convicted 
and appealed to this Court. 


Attorney General, for the State. 
No counsel for the defendant. 


Nass, J. We concur in the opinion of his Honor in the . 
Court below. The evidence was offered under our 
Statute, passed in the year 1803, Rev. St. ch. 35, sec. 13, 
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which gives a defendant, charged by indictment with the 
publication of a libel, the right te prove on the trial the 
truth of the charges in the libel. To ascertain the mean« 
ing of the Act, in permitting the truth of the factsalleged 
to be given in evidence, it is necessary to see what was 
the law as to the justification of slander, both oral and 
written, at the time of its passage. {Oral slander ‘has 
ever been considered as a civil injury, to be redressed:by 
a.civil action; and the defendant was always at liberty 
to defend himself by proving on the trial that the’ words 
spoken were true, that is, that the plaintiff was guilty of 
the offence, with which he had charged him, and it was 
essential to the validity of his plea, that it shouldvavet 
the guilt of the plaintiff in the act charged. .3 Ofitz 
Plead. 1032. Bat this was not the case in ‘prosecutions 
for libels. At no time, by the common law, could a de- 
fendant give in evidence the truth of the facts, which he 
had published of the prosecutor, and for the reason that 
a libel tends directly to a breach of the public peace: 
Whether, therefore, the individual, of whom he made the 
publication, was guilty or not guilty of the charge, the 
danger to the public peace was none the less great. This 
continued to be the law of North Carolina until the Act 
of 1803, above referred to. The truth, which that Act 
gives to a defendant in a prosecution for a libel the right 
to show, is the truth, which defendants were at liberty; 
under the plea of justification in eivil suits for words 
spoken, to give in evidence.f I have been able to findno 
ease, in which the slander consists of ramor; where:the 
defendant has been permitted to justify, by showing, that, 

at the time he uttered or published the slander, there was’ 
such a ramor or report. j The nearest that any case has 
come to it is, where the defendant gives the name of the 
person, from whom he heard it, at the time of the utter 
ance or publication. This was ruled by Lord Kexvowin 
the case Davis v..Lewis, 7 Term R. 17, and in the Reso« 
lution.of the Judges in the Earl of Northampton's: case, 
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12 Co. 132. . But the authority of both these cases, as td 
that point, has been questioned, not only in thisCountry, 

beat in England. Cuancettor Ker, in the casé of Dolev. 

Lyon, '10 Jolins. 449, which was an action for a libel, in 
remarking upon these cases observes, “ but in neither of 
those cases was this the point in judgment, and it may 
well be questioned, whether even this rule, as to slander- 
eus words, ought not to depend upon the quo animo, with 
which the words with the name of the author are re- 
ported.” In the case of Lewis v. Walter, 5 Eng. C. EL. 
Rep. 539, 4 Barn. & Ald. 615, the doctrine in the Earlof 
Northampton’s case is more than questioned by all the 
Judges. Mr. Justice Hotroyn, after remarking at con- 
siderable length upon the dictum in that case, tells us 
what he understood to be the meaning of Lorp Coxe. 

“ It is observable, says he, that Lorp Coxe does not say, 

that it is lawful to repeat slander in all cases and at all 
times, but only that a party may justify under certain 
circumstances. It must not, therefore, be taken as a 
general rule, even in oral slander, that the malicious 
repetition of it may be justified, if the name of the author 
be given up atthetime.” The doctrine upon this subject 
was elaborately considered in the case Hampton & Wife 
vs Wilson, 4 Dev. 468. That was a case of oral slander. 
The evidence was, that the defendant had said that it 
was reported the feme plaintiff was incontinent. The 
defendant attempted to justify by proving the existence 
ef such a report at the time he spoke the words. It was 
ruled by his Honor, Judge Srraneg, on the circuit, that 
the existence of the report would not justify its repetition 
by the defendant and would not avail him on his ‘special 
plea ; and upon appeal to this Court the judgment was 
affirmed. His Honor, the Cater Justice, in delivering the 
opinion of the Court observes, “The justification does niet. 
consist; merely in the facts, that the defendant heard the 

werds and gave up his author, for that gives him noright 

tewepeat them, if false; especially, if he knew them to 
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be false and with intent,to cause the guilt of the plaintiff 
to be ved, Such conduct makes him the endorser of 
the slander &e.” The reason given by Ke 
his. ion in the case of Davis v. Lewis, is, th 
ing ap oes pa ncaa h 
he thereby gives to the plaintiff a person to . 
his action. A very insufficient reason, bat i a 
it is, totally inapplicable to general rumor. Against this 
oft-times many headed monster, the slandered indi 
can, in the nature of things, have .no redress, while | 
injury to him is spread wider and deeper by every. 
thoughtless or malicious tongue, which chooses pines 
it. The law, while careful that the liberty o 
and of the press shall be duly preserved, is e¢ 
licitous to protect every man in bis fair fame an 
ter. In speaking of written slander, in connex 
a justification by giving up the namie of the ren 
whom it was-received, Caancetior Keyt, 

v. Lyon, says: “There is’ no existence of auch « 
justification in an aetion for a libel.” The Legislature; 
then, in authorizing the truth to be given in evidenee by 
the defendant on the trial of indictments for libel, 
have meant, tliat the justification should have been suc 
as would have proved an adequate defence at com 
law in actions for verbal slander. It was nothing 
pee eeteee 
defence, as he would have, if ealled to = 











, even rhe the i ' 
of the author. And if giving the name of the. 
we | 
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- who writes the libel, will not justify him, who makes 

lic, mach less will the publisher be justified by 

ing, as his authority, that perfectly irresponsible per- 

sonage, common rumor. in this case, the malice of the 

defendant, an essential ingredient in his offencé, is ap- 

parent from the terms of the publication and the ‘exouse 
as avowed. 


Rvrrix, C. J. The defendant did not attempt te excuse 
his publieation by evidence, that he made it from a dif- 
ferent motive, than the malicious one of defaming the 
prosecator, imputed to him in the indictment. He in- 
sisted simply, that he was justified by the truth of his 
words. The single question, then, is, whether a person, 
with a view to injure the character of another, can pub 
lish of him, in writing or print, as a general ramor, that 
he has been guilty of a felony or of some infamous offence, 
and justify the publication by evidence of the rumor, and 
without any proof of the guilt of the persen? The very 
stating of such a proposition in the affirmative shocks the 
understanding and the sense of what is due to innocence, 

It has long been settled, in regard to a private action 
for such a publication, that the action would lie, “al- 
though that in truth the party might hear” the scandalous 
words from others. The Earl of Northampton’s case, 12 

134. That case was followed by that of Hampton 

ilson in this Court, 4 Dev. 468. Lord Coxe assigns, 

g reason for the rule, that a person of ne estimation 

t have spoken the words, “ and ifvit should be law- 

fal Yor & man of credit to report them generally, that 

would give greater color and probability that they ‘were 

true,.in respect of the credit of the reporter.” The ré- 

mank is founded in good sense and a knowledge of the 

heart. The publication of such an preg peer Sey 

as a general rumor, can only be intended to » in 
some degree, credence in the truth of the charge. ~ 

fare the reporter ought to be required to establish its 
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truth, or show some other motive for circulating it, than 
that of defamation merely. 

The same reasons apply with equal force to an indict- 
ment; as to an action, fora libel. The 
parts to the rumor the credit of the reporter}so as to give 
that color of probability to the accusation, which his 
name can procure for it ; and it tends as 
voke a breach of the peacc, as. if he had affirmed» the 
truth of the charge. As far as the authority of the pub- 
lisher was intended to sanction the report or give credit 
to it, to that extent the publication of the rumor is sub- 
stantially the assertion of its truth. It certainly cannot 
be understood, that he published it, as a falsewreport. 
Then he must. have meant the world to.believeythatthere 
was some ground of truth for the rumor ; 
that it might be the more readily believed, 
sanction of his name. Such conduct is not only 
vous wrong to the good name of an innocent. 
net less seriously endangers the public peace. 
of 1803 has no effect on this question. It merelyallows 
the-trath of a charge to justify it, upon an indictment 
for a libel, and, in that respect, puts an indictment jand 
a civil action on the same footing ; which was notso-.at 
commen law. The Legislature did not mean, that «a 
person should be liable for a libel, at the private suit, of 
the citizen, because the defendant could not provexthe 
truth of a report.published by him, and yet thatéhe should 
net, for the same reason, be liable on an indietment; for 
the very same publication. Jn fine, it could not have 
been intended, that a person, from ill. will, to another, 

might with impunity cireulate gencral reports of sean- 

dalous falsehoods respecting the other. Such a,,tule 
would give {ree scope to aaa od 
ne nit fewer 

“Pek Contam. “Ordered that a voreiibate’ and of 
these opinioris be sent to the Court below that't may 
proceed according to law, . 
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DEN EX DEM. T. L WILLIAMS & AL. cs. JOHN MILLER. 


i twograats lap and one of the claimants be seated on the lapped part, and 
the other not, the possession of the whole iuterference is in the former ex- 
possession of part of the lands iacladed in both deeds being pos- 


clasively 
session of all of it. 

‘Pho cases Of Green v. Harman, 4 Dev. 158, Dobbins v. Stephens, 1 Dev. & 
Bat. 5, Carson v. Burnett, 1 Dev. & Bat. 546 and Williams v. Buchanan, 


1. Ired. 535, cited and approved. - 7 


Appeal from the Superior Court of Law of Stokes 
County at the Spring Term 1847, his Honor oe Maw- 
LY, 

Upon the trial of this ejectment the plaintiff edad ia 
evidence, a grant to Joseph Williams, the ancestor of the 
plaimtiffs’ lessors, bearing date in 1755, and proved the 
pete te possession of part of the land covered 

* In his defence the defendant read a grant to 
f bearing date in 1761, and offered evidence to 
prove that it covered all the land, of which he was in 
possession. If that was true, then there was a piece of 
Jand covered by both patents; and it appeared, that the 
two patentses, and those claiming under them, had been 
in actaal possession, respectively, for upwards of fifty 
years, of those parts of their several tracts, not included 
within the lap, as insisted on by the defendant. The de- 
fendant then further offered evidence, that, twelve years 
before this suit was brought, he cleared a portion of the 
japped land and had kept it enclosed and cultivated ever 
since. On the part of the plaintiff, evidence was offered 
that the grant to the defendant was bounded by the lines 
of the grant to Joseph Williams, and that there was no 
interference of the two patents. And the plaintiff further 
proved, that, about three years before this suit, the de- 
fendant cnlarged his clearing and enclesure and, took in 
another portion of the land within the lap, if the two 
patents did interfere, as the defendant contended. 





JUNE, TERM,. 1847. 187 
Williams » Miller 


Upon this evidence the counsel for the plaintiff insisted 
before the jury, that the line of the twe tracts was the 
same, and that the grant to Miller did not coyer so much 
of the Jand, in the possession of the ;defendant,..as»is 
covered by the grant to Williams; and, therefore, that 
the plaintiff had a right torecover. And upon that point, 
the Court instructed the jury, that if they should find.that 
the ljand in possession of the defendant, which was 
claimed by the plaintiff, was not covered by the graut to 
the defendant, then they should find for the plaintiff. 
Tho plaintiff further insisted, that, if the jury should.be- 
lieve that the defendant’s patent did cover all 
his possession, yet that would give him a title.only te 
such part of thetand, which was also covered; by the 
grant to Williams, as the defendant had been in actual 
and, possession of by enclosure for seven years; 
stefan enlargement, of the 

’s field entitled the plaintiff to a verdict in this 
action. But the Court instructed the jury, that the pos; 
session of the defendant within the lapping of the pategts 
for seven years (the lessors of the plaintiff having nopes- 
session therein) was a possession of the whole Jap, and 
gave the defendant a good title thereto. _—... - 

Upon the trial, the plaintiff produced a witness, whe 
deposed that, about fifty years ago, Joseph Williams snr- 
veyed the line, which the plaintiff now claims.as,¢hat 
between him and the defendant, and then claimed.it as 
the line of his patent. And the plaintiff’ offered further 
to,prove by that witness, that, when the line was rum 
the surveyor began at a point on the Yadkin river, whieh, 
was some distance from the linc, and that said Williams 
then stated, “why it was necessary to begin at. that/point 
on the Yadkin, in order to strike the line ;” but, being 
objected to by the defendant, the Court excluded the evi- 
denee of these declarations. _. Hi 

‘There was a verdict for the deiendant, and from the 
jndgment the plaintiffs appealed. Dy fe 














Williams v. Miller: 





No counsel for the plaintiffs. 

ee von the: defendant. iy geoter! 
are ©. 5. The instructions of his Honor ‘were un- 
doubtedly correct.’ As the case stands upon the exeep- 
tion, it is'to be assumed, that the line of the Williams 
grant ‘was where the plaintiff claimed ; and, where, in- 
deed, the defendant admitted it to be ; but it is to be as- 
sumed also, that the linc of the defendant’s grant was 
where he claimed it to be, and where the plaintiff denied 
it to be? so that in point of fact there was, according te 
the expression that has come into common use, alappiag of 
the grants upon each other. In such a case, the law has 
been held in many cases to be, that if one of the claimants 
be sented on that part, and the other not, the possession 
of the whole interference is in the former exclusively 
possession of part of the land included in both deeds, be- 
ing possession of all of it. Green v. Harman, 4 Dev. Y58. 
Dobbins v. Stephens, 1 Dev. & Bat. 5. Carsonv. Burnett, 
1 Dev. § Bat: 546: Williams v. ‘Buchanan, 1¥ Ired. 535. 
As the defendant thus bad the possession, for seven yeare, 
of the whole of the land covered by both grants, he ac- 
quired a good title to the whole, though his was the 

junior grant. 
- “Phe plaintiff cannot have a reversal of the judgment 
PO ~ah weeneorl of the declarations of Williams, as*to 
the reasons for beginning to survey, not on any line ‘of 
l#is'tract, but at a place on the Yadkin, at some distance 
from the land: In the first place, theplaintiff has not 
set’ forth in his exception, what the reasons declared 
were ; and it is therefore impossibic ‘to determine, whe- 
ther they were relevant, or not, to any point in contre- 
versy. It is itieumbent on the ‘appellant to show the 
relevancy of the declarations, in order to establish “at 
error in rejecting them. But the case’ is evén’ peor ad 
than that against the plaintiff, for, ds fur as the natare 
of the declarations can be conjectured from the eifeam- 
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stances, they must have been irrelevant er meompetent. 4 
Ifthe object was to show that Williams then claimed = — 
the line, which the plaintiff now does; as theline ofshis “~ 
patent, the evidence was wholly immaterial ; inasmuch 
as the defendant did not at all deny that to be: Williams’ 
line, but admitted it throughout, and pat his case entirely 
upon the title gained under the statute of limitations by 
a possession of more than seven years, under the color 
of ‘his own grant. If the object was to prove by:those 
declarations where the line of the defendant's patent 
was, they were manifestly imcompetent fer that purpose ; 
for, upon a question of boundary, it camot be competent 
for one claimant to prove by his own declarations ata 
former period, what is the ambit of bis adversary’s deed. 
In every point of view, therefore, there does not appear 
to have been an error in ruling out those declarations. 
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Per Coram. Juligment affirmed, 
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‘possession. ‘ i at ne a a 
Pinca Cty Det tbe dred 
Bit an ot edw. die te ei 
“Appeal fromthe. Superior Court of Law of Tymrell 
County, et:the. Spring: Term,..1847, his Honor Judge 
Cauowe.t presiding. — t) Slave elpagoup seabe 
‘Thin ic on action of: trenpnsn, quane, cleusum foagih an 
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bev.trees to make shingles,and was tried upon “mot 
geilty” pleaded. . The plaintiffs gave in evidence a grant 
from the State dated in 1833 for the locus in guo,.ander 
dence a grant for the premises from the State to Josiah 
Collins, bearing date in 1796. The plaintiffs, thereupon, 
moved the Court to instruct the jury, that they were 
entitled to recover, not withstanding the grant to Collins, 
because'the defendant did not show that he claimed 
ender the grant. But the Court refused: te givethe) in 
struction as prayed forfand directed the jury that they 
ought to find fer the defendant, although he had not con- 
nected himself with the title of Collins. ) There was a 
verdict for the defendant, and from pighervespeamtge 


panteepageadiod, 


No counsel for the phaintiffs. 
Heath, for the defendants. — 


Rurrix, C. J. The judgment must be afirmed. This 
action is founded on the possession of the plaintiff; and 
where he is in the actual eceupation of the locus in quo, 
another person cannot justify an entry upon him, unless 
it be upon a better title in himself or as the servant of 
him who has the title ; because the law will protect a 
peaeable possession against a merc wrongdoer. . Bat that 
principle has no application to a case in which there is 
no actual occupation by the plaintiff, and the posséssior 
is in fact vacant ; for in such a case the law adjudges t 
possession to be, constructively, with the title. At one 
time, indeed, it was doubted, whether this action -wonld 
lie at all, where there was noactual possession and the 
locus in quo was in a wild state. But from the necessity 
of the case, it has long been held in this country, not that 
the action will lie without possession, but that it willie 
upon that possession, which the law implies to be in‘ the 
owner of land, when no other person is im point of fact 
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on it.. Therefore in order to entitle one tomaintain tres- q 
vise aes siewten, fn: When he hoes SOE Ss 
any part of the premises, he must show a title in os 
from which the law can’ deduce, that, constructively; he oy 
has.the possession. Hence it is manifest, that. in this 
- case the plaintiff could not.recover. There was no resi- 
dence, enclosure, or occupation of the premises by any 
person, but the land was wholly unimproved, as far as 
we see. Then the law, which carries the possession to 
the title, carries it, of course, to the real title—that is, in 
this case, to Collins and to him exclusively ; because it 
cannot adjudge the possession to be in different ‘persons 
at the same time, merely by force of opposing claims to 
the title, and it must be in that person only, who has the 
paramount title. Carson v. Burnett, 1 Dev. & Bat. 546. 


















Per Curram. Judgment affirmed. 










PRESLY HOLDER vs. JONATHAN JONES. . 


Where the plaintiff, at the commencement of a suit, has given surety for its 
prosecution, it is net competent afterwards for the Court, on his petition , 
to allow him to prosecute in forma pauperis, though the defendant objected 
to the surety and obtained a rule that further surety should be given or 
the suit should be dismissed. . 

The Court ought either to have dismissed the suit, according to the rule, or 
to have made an order on the plaintiff's petition, permitting him to carry 

‘ on his action, without giving further seeurity. 

The Court could not discharge the first sureties from their responsibilities, 

without the consent of the defendant. 
















‘ Appeal from the Superior Court of Law of Seity 
County, at the Spring Term, 1847, his Honor Judge 
Serrie presiding. 
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The plaintiff when he commenced his action gave bond 
for the prosecution of the suit, as required by law. ° The 
writ was returned to Spring Term, 1846, at which time 
the defendant appeared, and by his attorney entered his 
plea and the cause was put to issue. At thé succeeding 
term of the Court, a rule was taken upon the plaintiff, 
to shew cause why he should not give other and better 
security or justify the present, At the following term 
the plaintiff filed his petition, praying for leave to prose- 
cute his suit in forma pauperis. Satisfactory evidence 
was produced, showing to the Court that the plaintiff 
was unable to give other security, and that he was, in 
the estimation of the law, a pauper. The Court made 
the order as prayed for. | 


Morehead, for the plaintiff. © 
Boyden, for the defendant. 


Nass, J. ‘In this. order we are of opinion there is 
error. The Courts of justice in this State have long 
exercised the power of requiring other and better secarity 
from plaintiffs. in cases where justice demands it, as 
when the sureties to the bond, already given, have re- 
moved away or have become insolvent. The Act, requir- 
ing security to be given before the writ issues, is silent 
on the subject; but its spirit and meaning require it, and 
it is in accordance with the English practice on the sub- 
jeet of costs. The Courts, however, in exercising this 
power ought and will do so, with a proper attention to 
the calls of justice between the parties; and will, when 
the plaintiff has once complied with the law in giving 
security, dismiss. or refuse to dismiss his ease, as a sound 
discretion may direct. When, therefore, in this case, the 
plaintiff failed to comply with the rule of giving better 
security, the Court was not bound to dismiss his action, 
but might, upon proper reasons shown, permit him to 
prosecute it without further security. The motion of the 
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seein Wit the failure of the plaintiff, was tor diss 
miss the suit. This the Court was not, we repeat, bound 
to.do; but, in retaining the cause, was not at liberty to 
take the defendant the security against accruing 
costs, W the bond already given afforded him. “By 
that bond the sureties were bound, should the plaintiff 
fail to prosecute his suit with effect, to pay the defendant 
all his legal costs. It might be, and no doubt in this case 
was, a very insufficient protection. Still it was some- 
thing. The sureties, though unable to pay any thing, 
might, in a variety of ways, be placed in a situation to 
Meet its responsibilities. The defendant had a legal 
interest in it, of which the Court had no right without 
his consent to deprive him, By the order appealed from, 
the sureties of the plaintiff were discharged, as far as 
the order could have that effect, from any liability to 
costs hereafter incurred, and as to them the defendant 
was without protection. The Court ought either to have 
dismissed the suit according to the rule, previously eb- 
tained upon the plaintiff, or to have made an order on 
the plaintiff’s petition, permitting him to carry on his 
action, without giving furtber security. This would. be 
within the Equity of the Act. 

The interlocutory order is erroneous and is therefore 
reversed. The clerk will certify this judgment tothe 
Raper Sop of Seary Orsay. . 





‘ 
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DOE ON DEMISE OF JOEL SULLIVAN vs, SANDFORD RAGS- 
, DALE AND WIFE. 

A testator devised “to my grandson J. S., son of SS. the tract of Tend 1 

. mow live on, with the reserve and privilege of my son 8. S. the father of 
the said J. having the full privilege of the said land, and all the profits 
arising therefrom during his natural life.” In a subsequent clause he 
says, “I further give and bequeath al my lands, that I am seized and 
possessed of at this time, or the profits arising therefrom to my beloved 
wife, during her natural life or widowhood, then for it to fall beck to the 
said heir as above mentioned.” 

Held, that, even if J. S. be the Aeir intended in the second clause of the will, 
yet he could only take the lands, subject tothe reservation in the first 
clause of a life estate to his father, and that he could not bring an action 
to recover the lands in the lifetime of the father. 


Appeal from the Superior Court of Law of Guilford | 
County, at the Spring Term, 1847, his Manse Judge 


Man y, presiding. 

Joel Sullivan by his last will devised as follows:.. “I 
give and bequeath to my grandson Jog! Sullivan, son of 
Samuel Sullivan, the tract of land I now live on, sup- 
posed to be one hundred and sixty-three acres, with the 
reserve and privilege of my son Samygel Sullivan, .the 
father of the said Joel, having the full privilege of ‘said 
land, and all the profits arising therefrom during his 
natural life.” By a subsequent clause, he devises. as 
follows, “I further give and bequeath, all my lands, that 
I am seised and possessed of at this time, or the profits 
arisipg therefrom to my beloved wife Elizabeth during 
her natural life or widowhood, then for it to fall back to 
the said heir as above mentioned.” The lessor of the 
plaintiff is the devisee, Joel Sullivan, the grandson, and 
the defendants, the heirs at Jaw, or a portion of them, of 
the testator. The lessor of the plaintiff claims the 
premises by virtue of the second clause, as being the heir 
referred to in it. The defendants contend, that under 
that devise nothing passed, but the life estate of the 









JUNE. TERM, 1947. 
_ Ballivan o. saa corel 
widow, for. the.reason, that the individual,.who, is to 
after her, is so qgbscurely pointed out, that it isin 
to'say who was meant, and the devise of 
uncertainty. The plaintiff offered to. prove, by. parol 
testimony, that his lessor was meant by the p to 
take-in remainder after his grandmother.the widow. ... 
widow is dead, and the testator left his son ‘Samuel and 
several other children. 






















Morehead, for the plaintiff. a 
. Mendenhall, for the defendant. . | 










Nasu, J. It is unnecessary for the Court, to decide any 
of the questions raised in the argument of the case. 
Whether the heir, mentioned in the second clause, refers 
to the father Samuel, or to the son Joel, or whether the 
devise fails altogether for uncertainty, as far as the re- 
mainder is concerned, are questions, which will be an- 

‘swered when a. case is before us, in which they. necessari- 
ly arise. In this actien, they do not. If it be. admitted, 3 
as the plaintiff contends, that he is the person meant by a 
the testator,by’ the word “ hetr,” still he cannot main- : 

. tain this action. We gather from the will, that the tes- 
tator owned other lands, beside that mentioned in. the 
first recited, clause, and this other land is the subjeet of 
-this suit. The plaintiff, if he be one of the persons meant 
in the second clause, must take this land, as he does: the 
homestead, fer the words are, after the death of the 
widow, “then for it to fall back ¢o the said heir, as above 
“mentioned.” Now under the first clause, Samueltakes 
a life estate in the homestead, with remainder in fee to 
- Joel Sullivan. _ The latter must take the additional land : 
devised in the second clause (if at all) in the same way 
as he takes the homestead under the first, a reminder 

in fee, after his father’s life estate. We do not now'de- 
cide, who is or are meant by the testator; by the word 

* heir ;” all we decide is, that if it be the Jessor ‘ofthe 
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Cumming ». Coffin 
plaintiff, A ut lade end Sate ntathnbiapemandialllle 
estate of his father would precede his remainder in: fee, 
and Ie hes pot fallin in, Gemnel Saliven telng oti-aiem 


as far as appears. 
Judgment is reversed and a scala te nevo aiend 


which will be certified to the Superior Court of Guilford. 








Per Curiam. Ordered accordingly. 


ENOS F. CUMMINS vs, A. G. COFFIN. 


Jn an action against two, of three partners in a firm, the plaintiff may intre- 
duce the testimony of a third partner, not a party te the recofd, though 
he could not be compelled to give his testimony. 

The evidence of a partner, in behalf of those sued as part of the firm, is not 
competent for them, because, in a suit for contribution, he is not only 
bound for his part ef the debt recovered, but also fer his proportion of the 
costs accrued in the action. 

The case of Mafitt v. Gaines, 1 Ired. 158, cited and approved. 

Appeal from the Superior Court of Law of Guilford 
County, at the Spring Term, 1847, his Honor Judge 
Mawuy presiding. 

The action is brought upon a note of hand, signed 
Coffin, Harvey and Co. The plaintiff proved, that. the 
defendant was a partner of the firm, Coffin, Harvey and 
Co, and that the signature to the note, was that of Wil- 
liam Coffin, another member ‘of the firm. In order. to 
prove the existence of the debt, and that it was con- 
tracted in the due course of parnership business, the 
plaintiff offered in evidence the deposition of Samuel 
Harvey ; another member of the firm. This testimony 
was objected to by the defendant’s counsel, but admitted 























No counsel for the plaintiff. 
Morehead, for the defendant. 


_ Nasa. J. We are at a loss to perceive, upon what 
ground the objection to the deposition of Samuel Harvey 
rests. The firm consists, as the case states, of the two 
Coffins, William and A. G. and the witness Harvey.- 

latter, though not a party to the record, could not have 
been compelled to give evidenee ; bubif he chose to give 
it, it was certainly competent testimony on behalf of the 
plaintiff. The declarations of a partner, when: the 
partnership is established’ aliunde, is clearly evidenee 
against another partner. concerning a subject of joint in- 
terest, notwithstanding he is not a party of record. Wood 
v. Braddick, ist Taunt. 104. So, also, after the dissolution 
of a partnership, the declaration of a partner, is evidenee 
against his co-partners of transactions concerning the 
firm, and transacted while it existed, and also to | 

the plea of the statute of limitations. MclJatire & 

vy. Oliver, 2 Haw. 200 Smith v. Ludiow, 6 John R. 267. 

If the deelarations of Harvey could have been. 

testimony in behalf of the plaintiff, much more 80 his 
dapietion. But though his testimony is in. 
behalf of the plaintiff, it does not follow that it is com- 
pétent evidence for the defendant. The genera}:princi- 
ple is, that a party to a negotiable instrument, when there 
are more than one, is a competent witness, either to sup- 
port or defeat'an action upon it, unless he be direetly” 
interested in the event or unless the verdict would be 
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evidence for or against him.. 2 Star, Ev. 179, When 
offered as a witness for the plaintiff, he is competent, 
because he testifies against his interest, for if the plain- 
tiff succeed, the defendant may haye. an action against 
him for contributien, and if he fail, he stands. still open 
to the plaintiff’s action.. If offered by the defendant, he 
is:incompetent, beeause he is liable to the defendant not 
only for contribution, but for a due portion of the costs 
of the first suit. York v. Blot, 6 Maw and Sel,,71.., 1st 
Ire. 188, Mafitt v. Gains.. His Honor was correet in 
admitting the testiniony of Harvey in. behalf of the 
plaintiff. He was also correct in rejecting the depesi- 
tions of William Coffin and Samuel Harvey, when of- 
fered by the defendant.. Each of these individuals was 
a member of the firm of Coffin, Harvey and Co, Indeed, 
it consisted of these two and the defendant. The wit- 
nesses were bound to A. G. Coffin, the defendant, each 
for his. share of the costs of the suit in which they 
Were,.offered as witnesses, and, to that extent at least, 
they were interested in the event. 


Per Curiam. Judgment affirmed. ’ 


THE STATE UPON THE RELATION OF wicibaad MILLER 
& AL. vs. THOMAS C. DAVIS & AL 


‘The bonds of constables, who are re-appointed from year to year, \are not 
comulative ; and therefore sureties of a constable are only responsible for 
breaches conimitted during the official year for which they became his 


sureties, tho’ at the expiration of the year; he may have been re-appointed. 
The cases of Keck v. Coble, 2 Dev. 491, Governor vy. Lee, 4 Dev. & Bat. 457, 


and State v. Lockey, 3 Ire. 25, cited and approved. 


Appeal from the Superior Court of Law, of Surry 
County, at the Spring. Term, 1847, ‘his Honor Judge 
Canpweu, presiding. 

































In the year 1839, Thomas EB. , ae 
fendants, was duly appointed. a vienna 
County, and entered into bend, with the other 
dants as his sureties for the faithful discharge of «| 
duties. At the expiration of that official year, he 
re-appointed and gave another bond for the year-1840.- 
In July 1839, the relator put into the hands of Davis: for 
coHection, a note, upon a°man by the name ef Sugart,. 
who was at that time solvent, and so continued, up to the 
expiration of that official year. Davis neglected to col- 
lect the money during the year 1839, but did collect it in 
1840, after his re-appointment. The action is brought - 
on the: bond of 1839, and two breaches are assigned : the. 
1st for not collecting ; the 2nd for collecting the cites: 
and not paying over. 

The defendants contended that the plaiftiff was eo: 
titled only to nominal damages in this action, as the. 
money was received in the year 1840 ;.and the constable 
and his sureties for that year were-alone answerable for. 
it. The jury found a verdict against the defendants, for 
the full amount of: the -plaintiff’s claiin, subject to the . 
opinion of the Court; and the presiding Judge, being of 
opinion that the verdict was right, gave Judgment ac- 
cordingly. . 


Moanueeeh in this Court for the plaintiff. 
Boyden, for the defendants. : . 
Nasu, J. The office of constable endures but for one 
year, and the bond given for the faithful discharge of his. 
duties, binds his sureties only for acts ne ae 
to be done during that time. pis cave Gel ae 
official year, he is re-appointed, it is a new and di 
appointment ; as much so, for the purpose of our pi 
investigation, as if a different person were chosen. . 
different sureties, or the sureties on the. different bonds, 
are answerable only for the. year, to which their bond 
26 
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extends, and at the expiration of each official year, the 
official bond given for that year, ceases to have any ‘ob- 
ligatory force, for breaches committed thereafter. Thus 
in Keck v? Coble, 2 Dev. R. 491 ; the defendant was ap- 
pointed a constable for the year 1823, and in July, the 
relator put into his hands a note for collection, the money 
upon which was received by him in 1825. In an action 
agaitist the constable and his sureties, upon his bond for 
1823, for collecting the money and not ‘paying over, it 
was held that the plaintiff could not -.recover. In ‘the 
Governor to the use of Leisner against Lee and others, 4 
Dev. & Bat. 457, it is decided that when a constable re- 
céives notes to collect in one year, and is re-appointed for 
the succeeding year, if he is guilty of laches in net collect- 
ing during the first year, but, still having the notes, does 
collect the money the second year and neglects to pay it 
Over ; in an action upon the second bond for the breach in 
not paying over, it is no defence to show that there was 
a breach of the preceding bond, each set of sureties are 
answerable for the breach committed for the year for 
which they are bound ; so in Goforth v. Lackey and others, 
3 Ird. 25, the Court deeide, that when a constable, 
who continues in office two years, collects money for 
an individual the first year and does not pay it over, 
the sureties upon the first bond are liable, though the 
money was not demanded until the second year. These 
eases show, that the different bonds given bya constable 
are not cumulative, as in the case of guardians, but are 
distinet and separate, each to secure the performance of 
the duties stated in them. When there are more bonds 
than one, in order to ascertain which set of sureties is 
liable, it is necessary to fix the time of the breach, for that 
will fix the liability. Now in the case before us, in the 
plaintiff’s declaration two breaches are assigned, one for 
not collecting in the year 1839, and the other for collect- 
ing and not paying over. The case states that no evi- 
dence was offered on the second; it was abandoned as the 
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money was received by him in 1840. For the first breach, 
the defendants are clearly liable, and liable in damages 
to the amount of injury sustained by the plaintiff. If; by 
the negligence of the defendant Dayis, the plaintiff had 
lost his debt, by the insolvency of Sugart during. the 
official year of ’39, then the sureties of that year, the 
present defendants, would have been liable to the, fall 
amount of the claim against Sugart. But this is net the 
case.. We are.informed that Sugart, not only continued 
solyent, but actually paid the money due the plaintiff, to 
the constable Davis in the year 40, who was:still an 
officer ; and we have seen.that the sureties on the official 
bond for the year when the money was received, are the 
parties liable to the plaintiff for «. The plaintiff is en- 
titled against these defendants to nominal damages only. 
His Honor, the presiding Judge, erred in permitting the 
plaintiff to recover more. 








Pex Curiam. Judgment reversed, and a verire de nove 
ordered. 


' SILAS MURRAY vs. EDMUND WINDLEY. 


A plea, that the amount claimed by the plaintiff together with the costs then 
due, had been tendered to him since the commencement of the suit, is, as 
a plea, no bar to the plaiatiff’s action, though the money has been paid 
into Court under that plea. 

The proper course, when no tender has been made before action brought, is 
for the defendant to move the Court that he may be permitted to pay inte 
Court the amount he admits to be due. If the plaintiff agrees to receive 
this amount in full of hie ¢laim, the suit is at an. end and the defendant 
pays the costs. If the plaintiff prefers going on to trial, and he does not 
re¢over more than the amount so admitted, he is a 
curred subsequently to the payment into Court. - 

The case of Haughton and Booth v. Leary, 3 Dev. and Bet, 21, cited and 


approved. 


. Appeal from the Superior Court of Law of Washingvoa 
County, at the Spring Term, 1847, his Honor Judge 
Ca.pwex. presiding. 
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This action was comnienced by warrant. The magis- 
trate gave judginent for the plaintiff’ and the “defendant 
appealed to the County Court. After this, and before thie 
suit was returned, the defendant tendered the amount 
claimed, with the costs then due, to the constable; Who 
gerved the process, and who was the ‘agent of the plain- 
tiff for the collection of the money. He declined receiv- 
ing it, and at the term of the County Court, to which the 
papers were returned, the money was paid into the office 
of the Clerk. The presiding Judge ruled, that the tender 
of the money after the action had commenced was not 
good, and the payment of the money into Court could net 
avail the defendant, as there was no rule or order of 
Court authorizing it. Verdict for the plaintiff and the 
defendant appealed. wee 


E. W. Jones, for the plaintiff. 
Heath, for the defendant. 


Nasu, J. We concur with his Honor upon both points. 
In general all pleas relate to the bringing of the action 
and are answers to the plaintiff’s claim, as it then exists. 
The plea of tender is no exception tothe rule. It admits 
the cause of action and is a bar to its prosecution, 
because before its commencement the defendant had 
tendered to the plaintiff the money due him.’ , This is 
shown by the form of the plea. In it the defendant avers 
“as to the said sum of and before the commencement 
of the suit, to-wit, on &c. at &c. aforesaid &e.”" If this 
allegation is omitted, the plea is demurrable. Where the 
tender has been made at the proper time with an uncore 

the defendant has a right to bring the. money into 
Court, because it constitutes a part of his plea. — For the 
defendant must aver his readiness to pay the money ad- 
mitted to be due, and that he hath paid the same into 
Court, or that he now brings the same into Court. here 
ready to be paid to the said plaintiff, if he will accept 
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the same as the case may be. 3 Chit. Pl. 921... In: 
Haughton & Booth. Leary, 3. Dev. & Bat. 21, it'was ex- 
pressly decided, that a plea of tender after suit brought 
is,as.a plea,no bar. A plea then of tender and, refusal, 
a pleaded and in due time, will bar the action and 
throw upon the plaintiff the costs of the suit. Butthough 
the defendant may by his negligence subject himself to 
the payment of the costs already accrued, he ' protect 
himself from all that may subsequently be ineurred. 
When he only disputes the amount, to which the plaintiff 
is entitled, he is at liberty to move the Court for leave to 
pay into the office so much as he admits is due, together 
with all the costs, which have accrued up to the time of 
:making the motion: upon which the Court. makes the 
order and the amount brought in is struck from the 
plaintiff’s declaration. If the plaintiff accepts the money, 
as/the full amount due, the action is of course at an end ; 
but he may deny that it is sufficient to satisfy his demands, 
and go.on to trial. In that case if the jury find that more 
is due the plaintiff, than is brought in, the latter i is en- 
titled to. a verdict for the over-plus, and the costs are paid 
_bythedefendant. On the contrary if they find it sufficient, 
the plaintiff pays all the costs incurred since the. rule 
obtained. In no case can the defendant, after failing to 
make a tender at the proper time and Pleading it ina 
proper manner, bring money into Court but | upona rule 
first obtained, Ist vol. Sellon’s Prac. 305. The rule mW: 
not obtained in this case and the presiding Foe 
right in giving the instruction complained of. ie 
We perceive no error in the charge of the Court... 
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" JACOB HUBBARD cs THOMAS L. MARSH, EX'R. &, 


1f in teply, to the plea of an executor of the Act of 1789, limiting thé time 
withia which actions shall be brought against executors, &c. the plaintiff 
wishes to avail himself of the proviso in that Act, that he was requested 
by the executor not to sue, be must state the fact in a special replication. 

Where it appeared that payments were indorved on the bond declared upon, 
subsequently to the death of the testator, but it did wot appeat by whom, 
this aflurded no évidence that the executor had requested delay. 

A surviving obligor cannot continue or revive the liability of the estate of a 


deceased obligor by partial payments, obtaining indulgence or other means, 


80 a8 to repel the operation of that Statute. 
The cases of McEntyre v. Oliver, 2 Hawks 209, and Buie v. Buie, 2 Ised. 


87, cited and approved. 


Appeal from the Superior Court of Law of Union 
County, at the Fall Term, 1846, his Honor Judgé Dick 
presiding. 

This action is debt against Joc! Harrell, and Marsh, 
executor of Thomas Watts, on a bond given to the 
plaintiff by David Watts and the said Joel and Thomas: 
The defendant, Marsh, pleaded non est factum, and the 
Aét of 1789, limiting the time for bringing suits against 
executors ; and the controversy, as between the plaintiff 
and that defendant, turned at the trial on the latter plea. 
In support of it the executor gave evidetice, that he ad- 
yertised according to the statute, arid it appeared that 
the action was not brought within ‘the limited périod 
thereafter. The plaintiff then produced the bond, and 
on it there appeared credits for certain’ sums, enteted as 
for payments made after the death of Thomas Watts ; 
and.thereupon, and without offering any evidence to 
shew»by whom or at what times, in fact, those entries 
were made, or that the defendant Marsh had any knowl- 
edge of the bond before he was’ sued in this action, the 
plaintiff moved the Court to instruct the jury, that a 

ption in law arose, that the plaintiff-delayed to 
bring his suit at the special request. of the executor ; 
and, therefore, that the aetion was not barred. But the 











Court refused ‘to give that instruction: and, on the other 
hand, directed the jury, that, if they believed the: defen. 
dant’s evidence, they ought to find for him on that issne. 
There was a verdict and judgment for Marsh, oul ‘the 


— appealed. 


Winston, for the plaintiff. 
No counsel for the defendant. 


Rorrm, C. 3. The Court is of ‘opinion, that’ tie tt. 
ment ought to be affirmed. In the ‘first place, it was 
necessary-that the plaintiff should have brought himself 
within the savings of the statute, by putting the matter 
on the record by a special replication. But, if that ob- 
jection did not exist, the Court would still concur with 
his Honor on the construction of the statute. The second 
proviso of the Act is, that, if a creditor shall delay to 
bring suit at the special request of the exeeutor, the debt 
shall not be barred during the time of the indulgence. 
Now, there is nothing to connect the payments or the 
entries of payments with the executor, so as to make 
them his acts personally. They may haye been the acts 
of the other obligors or, perhaps, of the obligee himself. 
If so, they cannot affect the executor, nor deprive the 
personal estate of the testator of the proteetion of the 
Act. It isnot like the case of Mcintyre v. Oliver, 2 
Hawks 209,.and others of that class, in which it, was 
held, that the act or acknowledgement of one. partner, 
which takes a case out of the statute of limitations as to. 
him, will do so likewise as tothe others. There.the 
obligation of all the parties not only arose upon the sime 
promise, but the matter of discharge extends equally to 
the whole. . Here, however, the discharge is.one of the 
debtors by a special provision for his benefit peculiarly. 
As it was held in Buie v. Buie, 2 Ired. 87, that the dis- 
charge of an executor, under the Act of 1789, did not 
enure to. the benefit of another obligor, so it follows,‘on 
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the other hand, that a surviving obligor cannot, continue 
or reyive the liability of the estate of a deceased obligor 
by partial payments, obtaining indulgence, or: other 
méans, so as to repel the operation of that statute. . The 
operation of the Act is restricted to the estate of the 
deceased obligor, and the- executor alone can deprive 
himself ‘or the estate of. its protection. 

Of course, this opinion is to be understood in ‘reference 
to the case before the Court, and not at all as embracing 
the ease, where there are two exeeutors and one of them 
requests delay: which may be subject to a different rule. 


‘Per Currim. Judgment affirmed. 


THE STATE vs. JAMES GHERKIN. 


Falsely putting a witness’ name to a bond, which is not satan to awe a 
subscribing witness, does not vitiate the bond and is not forgery. . 
Tee cate of Blackwell y Lane, 4 Dev. & Bat. 113 cited and approved: 


igpond from hi Superior Court of Law of Washington 
County, at the Spring Term 1847, his Honor Fudge: Cato 
WELL, presiding. 

The prisoner was indicted for forgery. The indictment 
contained two counts, but on the second the ced for 
the State entered a nolle prosequi. 


The first count was as follows: 


* 


“ WASHINGTON COUNTY, to-wit: 


The jarors for the State upon their oath present, that heretofore, to-wit, on 
the twenty-second day of February, A. D. 1841, Sally Allen and ‘James 
Gherkin signed and sealed their bond obligatory, payable to Joseph B. Griffim, 
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what ine Odtslsasiiety i ta'the worda’ and figures following, that is to. 
say—“ $28. On or before the Ist of January, 1843, we promise to pay Joseph 
Pon lye yp aap ote ad ARC aba oe 
for value received in hand, this 28th of Februaty, eae ee 
“Witness, SALLY ALLEN, (Seal) ; 
- JAMES GHERKIN, (Seal.)”. 
_ “And the jurors aforesaid, upon their oath aforesaid, do further present, that: 
the said James Ghertcin, with force and arms in the said County, before the 
delivery of the said bond obligatory to the said Joseph B. Griffin, to-wit, on 
the day and year aforesaid, did of his own head and i ation and by 
false conspiracy and fraud, feloniously, knowingly, and falsely make and forge, 
ubad cnagy. knowingly and falsely assent to the forging and making 
the name of ene George Stubbs, as a subscribing witness to the sald bond 
so payable to the said Joseph B. Griffin, which said bond 
was afterwards, to-wit, on the day and year aforesaid, delivered to the said 
Joseph B. Griffin, with intent to defraud the said Joseph B. Griffin, contrary 
eC S CIS SEE oy a ole Pe 


pence and dignity of the State.”, 





The defendant's counsel moved to quash the bill of in- 
dietment, because the offence therein charged is not ‘in- 


dietable. Judgment of the Court that the same be quashed. 
Whereupon the Solicitor appealed ee 


Attorney yet for the State... .. iy ; 
Reath, for the defendant, submitted the sllemiat argu 


ment: 


Tlie enquiry, i in’ this case’ is, att a defendant be gui 

, by falsely adding the mame of a ‘su 
witness, to a genuine bond ;’ an instrument, that réc es 
no stibscribing witness? Forgery is defined, by Mr. Jus- 
tice “Blackstone, 4 Commentaries 248, London Edition, 
1844, tobe “the'frandulent making’ or alteration f'n 
written’ instrument, to the prejudice of another man’s 
right,” and, in’ Note 1, Page 247, same “Edition, it is ‘de- 
fiied to be “a frendulent insertion, alteration or erasure, 
in any material part of a true document, by which, an- 
other may bé defrauded.” It is believéd the facts of this 
case do not come’ up'to éither'of ‘these definitions of 
forgery ; nor to any established definition thereof. It is 

27 
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not the “false making,” &c. of any “instrament” or“doca- 
ment ;” for the Court has long since decided, Blackwell 
vy. Lane, 4 Dev. & Bat. 113, that the Addition of the’ name 
of a subscribing witness to a bond, does not alter or de- 
stroy the instrument, even when made by the obligee, 
which, it is submitted, it would do, if it were forgery. 
In this case, who can be “prejudiced?” ‘who “defrauded?” 
Not the obligors, | for they delivered it as a genuine instru- 
ment, and one of ‘them is the same individual, that “is 
eharged with the forgery ; not the obligee. for iz is de- 
livered to him, as a genuine instrument,’ and is valid'in 
his hands. by such delivery by the obligors, since the bond 
required no subscribing witness. When it is said, that 
the addition of a subscribing witness to a bill of sale of a 
slave, or a deed of gift of a slave, or the false making of 
a will, with two subscribing witnesses, in’this Country, or 
three, in England, is forgery, we can understand it : it is 
because these instruments are entirely inoperative without 
‘such subscribing witness, or witnesses ; but eannot we ander- 
starid, how the adding of that, to an instrument, ‘thatis 
not required by law, that makes it neither better nov 
“worse, neither more nor less valid, and by whieh no per- 
son whatever can be “prejudiced” or —— sambe 
‘forgery. 
~ A ease recently occurred in Maryland, not yet reported, 
bat which I had from the relation of Mr. Spencer, late 
Attorney General of that State, which sustains the de- 
fendant in his position. Upon the trial of @ suit at 
law, the defendant in the suit introduced a false receipt, 
against the plaintiff’s testator, the plaintiff having sued 
as executor. The body of the receipt and the signature 
were Doth in the defendant’s hand-writing, and were, 
without doubt, imitations of the hand-writing of the 
plaintiff’s testator: the defendant was indicted for for- 
gery, and, on the trial for forgery, he produced a genuine 
receipt, from the plaintiff's testator for the same debt, 
that the false receipt was exhibited for: the Court -held, 
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that the false instrament was not a forgery, ecaus 
lacked a main ingredient of forgery, viz : the ea 
to “defraud :” it could not “defraud or prejudice” th 
Stan nas a noe oe eae nsel 
because the debt to rsa glipnaghin? 








case, 2d:.Bast’s P. Crown, 958, where it was 

it was not forgery, in England, falsely to or, | 

for Igndyon attasted by two witnesses, the law requirin 
the reason, that no one could be “ deceiv 

defrauded” thereby, as as “no one of common unde 

ing would give it credit.” If the definitions of f 

here given, be correct, or, the case from 

from, East, be law, then it is submitted, that the 

cannot be held liable on this indietraoes andl Hk 

judgment of the Court below, must be affirmed. A 


iinteids -dvanbectibing. wipes ia: woken 
the.due making of a bond. The putting of the name. of 
Stubbs to the instrument, as a subscribing witness, did not 
vitiate the bond, after it was subsequently delivered by 
the ebligors-to the obligee. The bond could have been 
established (if denied by the obligors) by proof of their 
hand-writing. - Blackwell v. Lane, 4 Dev. & Bat. 113, It 

was not an alteration in a material part of a true docu- 
ment, by, which the obligee was or could be defrauded of 
the money mentioned in the face of the bond. ci 
preemie 


Pee Cm: aie affirmed - 
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Amiindjcleinat for stealing a hog is well supportél by swing tal bd 
fendaut stole a shoat. " 
re tectteeets cise. ses, pecpess: dolen0> o lsenlbenenee 
Blizabeth Mooré, and the evidence shews it was the preperty of 3 woman 
‘called Betsey Moore, it must be left to the jury to decide whether the per- 
son so described was known by both names. 
Iu.such an indictment, the christian and surname of the party injured, if 
known, must be stated ; and the name eo stated must be either the real 
“namie of that by which he is usually known : either is sufficient. 


THE STATE vs. PETER GODET. 


Appeal | can the Superior Court’ of Law of Craven 
County, at the Spring Term, 1847, his Honor ones 
Pearson, presiding. 

The defendant was indicted far, stealing “a how.’ 
The evidence showed that the animal was.a. boar shoat, 
between five and six months old.. The owner is described 
in, the indictment as “ Elizabeth Moore,” and .it).was. 
shown in evidence that she was called Betsey.Moore. 
For these variances the Court was requested.to direct 
the jury to acguit the prisoner, which was refused, and 
the prisoner convicted. The indictment was at commen 
law. The prisoner appealed from the judgment on ‘his 
conviction. 


Attorney General, for the State. 
No counsel for the defendant. 


Nasu, J. Two questions, are peveeuted by. the case 
for our consideration. The indictment charges the steal- 
ing of a hog: is it sustained by the evidence? An in- 
dictment for larceny must describe the article stolen with 
a certainty sufficient to identify it, and this for the pur- 
pose not only of enabling the Judge to see upon its face 
that the article is of value ; but also for the protection of 
the accused, to enable him to show, if subsequently called 
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into Court to answer for the offence, that he has already 
been convicted or acquitted of its commission. . 4 Bi. C. 
.306. And the evidence must correspond with the descrip- 
tion of ‘the propert#laid. Great strictness has Been 
observed by the Court in the application of* this rule. 
When a statute cnumerates several different kinds of 
animals, as being the subject of larceny; in an indict: 
ment on the statute, the animalalleged to be stolen must 
be described, and proved to be, of the particular di 

tion “specified in “the” statute. “Thus, an indictm 
stedling ‘a cOW can not be supported by ae of ‘the 
stealing of a heifer, Rex v. Cooke, 1 Leach 108, 2 East. 
P.C. 616, when the statute, under ‘which the party was 
indiéted, mentioned both cows and heifers. So also. an 
indictment for stealing a sheep is not supported by ‘proof 
of stealing a lamb, because the statute enumerates both 
sheep’ and'lambs.. Rex v. Loom, Russ. and Myine, 160. 
These case’’are under statutes taking” away the Benefit 
of*elergy. ‘But even’tnder statutes, 2d and’ 3d Ed.6th, 
agaitst horse stbaling, it has been decided'that foals arid 
fiffies are not included, because the'statute mentions only 
the'grown animals.’ “Willand’s case, 1st’ Russ. and’ 
aC. 494. Here the indictment i§ for stealing-a 
aud the evidence is that it was a shoat.. For animals . 
this description swine is the original generic term. ie ‘Bat 
thé legislature of this State, in legislating on the | t 
of mismarking, usé the term hog as’ the generic t 

and consider all animals of that kind as hogs 

tive of their ages. In Rev. Stat. ch. 17; sec: “1, it is 
enacted, that “all persons shall ear mark theirhogs froth 
six months old‘ and upwards.” From six months old 
they are designated as hogs to be’ marked—under that 
age they are still hogs, but there is no obligation to mark 
them. We think the description sufficiently specific, and 
that his Honor was correct in over-ruling the objection. 
The Court sees that the article alleged to be stolen is of 
valae in the eye of the law, and, if prosecuted a second 
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time for stealing it, the defendant. would beat liberty to 
show by parol testimony, as in other onngs, the idegeies 
of the article. - 


'¥ 
. Another objection is urged the ‘conviction. It 
appears that the owner is described in the indictment, as 


Elizabeth Moore; in evidence it was shewn that she 
was called “ Betsy Moore.” The Court was requested to 
direct an acquittal for this variance. This request was 
properly refused. In indictments for offences against.the 
person or property of another, the christian and surname 
of the party injured, if known, must be stated, and the 
mame so stated must be either the real name or that by 
which he is usually known. Either is sufficient, Rex v. 
Norton, 1 Russ. & Ry. 510, and it is a question of fact to 
be decided ‘by the jury, whether he is known by both’ 
names. If therefore the prisoner wish to avail himself of 
the objection, he ought to request the Judge to instract 
the jury, that if they found the-faet to beythat the ndme, 
given in ‘the indictment to the owner of ‘the. property 
stolen, was not his true name, or that he was-not known 
by it, they should acquit the prisoner. Thus in this 
case the defendant ought to have required the Judge*to 
charge the jury, that if the owner of the hog was»net 
Known by tlie name of Elizabeth Moore, or that it was 
not her name, they should acquit the prisoner. “7 
This however wasnot the course pursued. The counsel 
asked for no instruction to the jury as to the fact; but that 
his Honor should decide the fact himself and direct an 
acquittal. This was properly refused. We coneur = 


<i Petaling ‘Tédge on beth points: | 
Pes Curiam. Sh nowt naam 
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— WILLIAM COOKE vs JOHN 8) NORRISS! ” 
biAe h tis t+ ‘Sa ne 
_ In an action for use and occupation, where it appeared that one 
., the premises to the d er acne a mi 
‘that year he, with tim knowledge dnd consent ofthe 
rented the same to the plaintiff for the year 1065) whe tensed part 
of the same premises to the defendant, who oceupied thém and -held 
them under the plaintiff. ~Held that, if this was a ease, in -which_ attorn- 
ment was necageary, the. defendant had attorned, and at all events was 
liable to the for the rent. — 
Held, farther, that the defendant having abandoned the premises befote the 
' ‘@hd of thé year 1845, and no speeific contract being proved -as to-the time 
‘he should enjoy them and the premises being a whacf and ware-homse 
,con town, it was properly left to the jury te say for: what ti 
intended the lease to continue, and the Court could not 
, because his action was brought before Ce eatin othe 


bitniaitumn ten Sonmniontine of Law of New Han- 
ever County, at the Spring Term, 1847, his Hqoor Jnjge 
‘Many, presiding. a 

(This is: encnction for ‘se end. ncoupation 4. ieeatie 
the town of Wilmington. The. case is—the wharf in 
question together with an adjoining lot, on. whieh was. a 
ware-house belonged te one Parsley, who hired. them, to- 
the: defendant for the year 1844, The defendant.jwas 
engaged in erecting » public building for the United 
States-on a lot.adjacent to the wharf and hired. the 
premises for the cenvenience of carrying on his work.- <li 
the latter:part of the year 1944, Parsley, a 
edgeand consent of the defendant, rented the 
premises to.the plaintiff for the year 1845, and th 
dant hired from the plaintiff a room in be Sipehaee 
and continued his occupation ef the wharf, This o 
pation continued until the middle of the year, when 
defendant abandoned the possession and ‘refusing to.pay 
any rent, this action was brought. The recovery of the 
plaintiff was opposed upon two- grounds: Ist, that the - 
defendant had never attorned to the, plaintiff ; and 2nd, 
that the action would not lie until the end..of the 
The case was loft to the jary by the presiding Judge when 


“, 
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all the facts, stating at the same time it was necessary, in 

order to find a verdict for the plaintiff, that they should 

find some act of attornment or some admission ‘of the, 
plaintiff's title. Verdict for the plajmtiff, and appeal. 


: 


i ‘Riteure, for the, plaintiff. ' o 
we, araeeet for the defendant. > arg 


s a I. If this be a case in which ins doctrine of 
atterament applies, the statement made by the. presiding 
Judge shows that the defendant did attorn.. The defen- 
dant was in possession of the wharf under the plaintiff. 
His term under Parsley had expired and he had accepted 
from the plaintiff a lease for the room in the ware-house. 

.Thisis simply a case of sub-letting, by which the defen- 
dant became a tenant under the plaintiff... This was an 
acknowledgement of his right-and coupled with posses- 
sionainder him would amount to an attormment: 

We do not think the plaintifl’s second objection a. sound 
gne, applicable to this case. It is true as a. general pro- 
position that any occupation of one man’s land by another, 
under.a contract, is, in law, considered a tenancy from 
year to year, and this from policy and to favor agricul- 
ture. .In which case, the lessor cannot support an action 
for the rent until the end of the year. 

But it does pot follow because the law favors lanaee 
from year to year, that the.parties may not contract for 
a shorter period, and, if so, the action can be brought as 
soon as the time of renting expires; it depends upon the 
contract of the partics. Here there wasno direet evidence 
of.a specific contract, either as to time or rent, and it 
was a question for the jury to decide,from. the cireum- 
stances of the case, what the contract -was. The wharf 
was oceupied by the defendant, not for the purposes of 
agriculture, but as a convenience in carrying .on_his 
work on the adjacent lot. If the jury. believed that it 
was understood by the parties mutually that the defen- 
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dant was td oceupy it for the whole year or for a short 
time, as his convenience required, then that was" 
contract, and if they should believe that the con 

of the defendant required its occupation the ‘whole 3 

the action’ was préMaturely brought, because hte’ 

be entitled to the possession until the eyd of the 

If, on-the other side, the convenience of the book i 
required a shorter occupation and he terminated his pos- 
session, because he had no further use for it, the term 
ended, and the plaintiff would be entitled to demand his 
rent as soon as the occupation ceased. “We must Sup- 
pose that the Judge gave an instruction to this effect, or 
that the defendant did not deem it essential that he 
should, as no prayer for such instruction or refusal to 
give it is stated in the defendant’s exception. ‘The omis- 
sion of proper instruction does not constitute error, but 
its refusal does. Simpson v. Blount, 3 Dev. 34. - 


" 
mm‘? 


Per Curiam. Judgment affirmed?» 


JONIN COCHRAN vs. JAMES R. woop. 


Where a defendant on an appeal from the judgment of the County Court, 
gave but one surety, the surety cannot on the judgment being affirmed in 
the higher Court, object to a judgment against himself, on the ground that 
the Statute requires*two sureties on an appeal from a Justice. ' 

The sureties are required for the benefit of the plaintiff, and he ‘may dis 
pense with them in whole or in part, at his option. 

The case of Arrenton v. Jordan, 4 Hawks. 28, cited and creas: 


Appeal from the Superior Court of Law of Anson 
County at the Spring Term 1847, his Honor Judge Bar: 


TLE, presiding. 
28 





Cochran ». Wood. 


pe plaintiff recovered a judgment in the County Court 








Wood, who appealed and entered into bond with 

addell-as his surety. In the Superior Court the plain- 
tiffagain recovered, and then moved for judgment against 
Waddell on the appeal bond ; which the latter oppdsed 
on the ground, that there was but one surety. whereas 
the statute requires “two sufficient sureties.”. But the 
Court gave judgment for the plaintiff, and Waddell ap- 
pealed to this Court. 


Winston and Strange, for the plaintiff. 
Mendenhall, for the defendant. 


Rurrm, J. An appeal bond is required for the security 
of the Appellee ; and for his better security, the statute 
provides that there shall be “two sureties.” But as the 
bond is intended for the benefit of the appellee; it is en- 
tirely competent for him to renounce it, either wholly or 


in Pdrt. It was upon this maxim, that it was held, as 
far back as Dr. Wm. Drewry’s case, cited 10 Rep. 100, in 
debt en a bail bond to the sheriff, that the bond was good, 
though given by one surety, and the statute used ‘plural 
words. The same point was determined here in Arren- 
ton v. Jordan, 4 Hawks 28. That case held further, that 
a'scire facias would lie on such a bond; and thus estab- 
lished, that the principle extends to all remedies, as well 
those under the statute as those\at common law. Now, 
the language of the 69th section of the Act of 1777, ch. 

115, respecting bail bonds, is precisely the same as that 
of the 75th section respecting appeal bonds, each requir-- 
ing the bond, “with two sufficient sureties.” The reason- 
ing and decision of Arrenton v. Jordan is therefore in point 
here. The terms, in which the sureties are to be bound, 

cannot, indeed, be substantially varied; or, if they are, 
the obligee cannot entitle himself to the remedy of the 

statute, but must get on as well as he can at common 

law. But an objection, founded solely on the number of 
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sureties, cannot. impair the obligation of the bail as 
impede any remedy on it ; because the obligee though he 
might, Micgempbedegetedior aprega sa! 5 
in his favor, being strictly observed in that respect. 


Pex Curiam | J udgment affirmed. © : 


GEORGE COON, EX’R. &c. vs. JOSEPH RICE.” 


A testator bequeathed to A. B. as follows: “I give and bequeath unté my 
daughter Elizabeth Coon, during her natural life, at the end of which to 
’ the only heirs of her body, one negro girl named Riah, this to the afore- 
mentioned to them and their heirs foréver.” Held, that as this disposition, 
if applied to. land, would have created an estate tail, it gives the absolute 
property in the slave to Elizabeth Coon, there being nothing in the other 
es ao that the words “heirs of the bedy” meant 


anak from the Superior Court of Law of Davie 
County, at the Spring Term, 1847, his Honor Judge 
Diex, presiding. 

This is an action of replevin to recover possession of 
a negro girl slave named Rachel. This girl is the 
of Riah, a negro woman bequeathed in the will of Jos 
Richards in the following words, viz: “I give and be- 
queath unto my daughter Elizabeth Coon, during her 
natural life, at the end of which to the only heirs of her 
body, one negro girl named Riah, this to the aforemen- 
tioned to them and their heirs forever.” The wine 
Richards, died in the year 1822.° About the year 1812 
his daughter Elizabeth inter-married with Jacob Coon, 
plaintiff’s testator. At the date of Richards’ will, and 
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at his death, there were living two children, the offspring 
of this marriage, and also several children of said Eliza- 
beth, the offspring of a previous marriage, one of whom 
is the defendant. There was an assent to the legacy to 
Elizabeth Coon. The testator of the plaintiff died in 
1844, and his wife Elizabeth since, but before the com- 
mencement of this suit. The girl Rachel was born after 
the death of Joseph Richards. Upon the death of the 
plaintiff’s testator, the plaintiff took possession of the 
girl Rachel, and hired her out, and Elizabeth Coon be- 
came the hirer, and at the expiration of the term of hire, 
she placed her in the possession of the defendant, where 
she remained until the death of Elizabeth, and until the 
commencement of this suit. A verdict was taken by 

reement for the plaintiff, subject to the opinion of the 
Court on the nature and extent of the estate in the woman 
Riah, given to Elizabeth Coon, by the will of Joseph 
Richards—the plaintiff contending that it is an estate 
absolute and without remainder, and therefore that she 
and her child Rachel belong to the estate of his testator : 
the defendant contending, that by the will no greater 
estate than for her life-time is given to Elizabeth Coon 
in said slaves, and that a remainder thereof vested in 
her children, one of whom is a defendant, and so that, 
as against the plaintiff, his taking and detention were 
lawful. avs 

The Court being of opinion with the defendant, as‘ to 
the construction of the will, judgment of non-suit was 
entered, from which judgment the plaintiff appealed to 
the Supreme Court. er 
Dodge, for the plaintiff. 
No counsel for the defendant. 


Daxter, J. If the property had been land, and Joseph 
Richards had devised it to his daughter Elizabeth Coon 
Jor life, “at the end of which, to the only heirs of her 
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body, this to the aforementioned, to them and their heirs,” 

it would in’ law have been an immediate estate ‘tail, 
vested in Elizabeth Coon: In looking over the whole 
‘will, there is not a word in it, to indicate that the testator 
intended “ children,” when he used the words, * heirs of 
the body of Elizabeth Coon.” Thesé words, must theré- 
fore, have their legal effect, and iu as much as they would 
have created an estate tail in Mrs. Coon, if the subject mat- 
ter had been land, they in law create in her an absolute 
estate in Riah, she, Riah, being personal property. The 


two cases cited by the plaintiff’s counsel, are we think in 
point for him. 


The judgment of nonsuit must be set aside, and a new 
trial granted. 


Per Curiam. Ordered gait , 


« 


e ; 


SUSANNAH J.E AMIS & AL. vs. LEWIS AMIS, EX’R & AL. 


The act of 1829 (Rev. Stat. ch. 85, sec. 18,) for the partition of slaves or 

_ other personal chattels applies only to a plain legal tenadcy in common, 
and oct st all to n onit agaiget am enecuter for nogroce, ex' pastel 6 laguey 
to two or more persons in common. 

Tu this latter case the rights of the claimants cannot be ascertained, until.the 
administration has been closed, or all the accounts have been taken ; and 
a Seo against in his character of a trustee mae 


_legatees. 

SEhe,Eiesn sell ach qubectain.apite fan dhs xpnels gases, ahdi aula 
the mass or residue of an estate ; but, in order to avoid an unnecessary 
multitude of suits, requires that the suit should be so brought, as to take 
all the accounts and distribute the whole estate by the Se douad 
be made therein. 


Appeal from the Superior Court of Law of Granville 
County, at the Spring Term, 1847, his Honor Judge 
Manty presiding. 
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Joseph Amis by his will, dated July 20th, 1840, directed 
all his estate to be kept together under the control of his 
executors, and gave them discretionary power to sell any 
part of his real or personal property, as they might think 
most advantageous for his wife and childrens There are 
then these clauses in the will. “I direct that my chil- 
dren remain with my wife, to be raised and educated out 
of my estate, and, as one may become of age or marry, 
to have allotted to such child as much of my estate as I 
have given my daughter Betsey and put her in possession 
of.’ If my wife should die my widow, I direct at her death, 
that my estate of every description be equally divided 
between all my children, considering in'the distribution 
the part which each child may have received at marriage 
or full age ; and if my wife should marry, in that event 
I direct that all my property be divided between her and 
all my children, at the same time taking into considera- 
tion what has been given off to such as have becéme of 
age or married. In educating my children, I direct that 
my son Lewis be continued at College until he graduates ; 
and, should the income of my estate justify, I wish my 
other two sons James and Joseph to receive a like educa- 
tion ; otherwise, the best education the’ income of my 
estate will afford. I wish all my daughters to receive a 
good English education ; and, should the income of my 
estate fall short of giving them a good practical English 
education, I wish them to receive one, even at the ex- 
pense of the capital of my estate.” Thetestator appointed 
his wife executrix, and his son Lewis and his son-in-law 
Lewis Amis, then the husband of the daughter Betsey, the 
executors of the will. At the déath of the testator in 
August 1840, he left seven children .sarviving him ; 
namely, the married daughter Betsey, Ann §S., Lewis, 
Mary, Jane, James and Judy. After ‘qualifying asan 
executor, Lewis Amis, the son-in-law, died, and also his 
wife Betsy ; but which died first, does not appear. They 
left three infant children, who together with the testator’s 
daughter Ann 8. Amis, are the plaintiffs in this suit; 
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which was instituted in November 1846, by petition in 
the Court.of law against Lewis Amis, the son, as-sut- 
viving executor of will. and the other children of the 
testator. It states tt the testator’s widow had then 
recently died, and that thereby the period for dividing 
the estate had arrived: That the advancement. to the 
daughter Betsey was of the value of $1300; and that the- 
daughters Mary and Ann S., and the son Lewis had.upon 
coming of age received advancements to that value 
respectively ; and that the daughters Jane and Judy-F., 
and the said James Amis, were each entitled then to re- 
ceive property to an equal value, and then that the residue 
of the estate was divisible equally amongst the children 
of the testator or their representatives; and that in such 
division the three infant plaintiffs, who are the children 
ef Betsey Amis, represent their deceased mother and-are 
entitled to her share: That the estate of the testator 
consisted, amongst other things, of twenty-seven slaves, 
who are named ; and that the parties plaintiffs, and de- 
fendants, are entitled to them as tenants in common, in 
the several shares before stated: And the prayer ‘is, that 
the said negroes may be divided accordingly, and. the 
shares of the several claimants allotted in severalty. 
The answers admit the allegations of the petition. Bat 
they state that the two defendants, James A. and Judy F. 
are still infants and that their educations have not been 
completed, and insist that the expense thereof should be 
defrayed out of the income of the whole estate before any: 
division, or that a sufficiency forthat purpose should be 
set apart and retained by the executor. The executor 
alsostates, that, after deducting his disbursements hitherto 
and-certain other debts of the testator, there-remains 
his hands in cash and good debts the sum of $1178; 
he says is not sufficient to discharge his commissions, and 
an annuity of $50, which the testator granted. to one 
Downey for life, and to defray the expenses of attending 
to certain. claims on persons residing in Mississippi and 
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Texas: And he insists on being allowed to retain out 
of the negroes as many as will form an adequate. fund 
for those purposes. 

Upon the hearing, the Court dMared amongst other 
things, that, according to the proper construction of the 
will, the expenses of the edueation of the infant defen- 
dants, James A. and Jady F. were in the first instance 
to be defrayed out of the income of the testator’s estate, 
but that those persons were, nevertheless, in the event 
that had happened, to be charged therewith as parts of 
their shares in the division of the estate: And declared 
farther, that the executor ought to retain as much of the 
estate, including a part of the negroes, if necessary, as 
weald meet those expenses, and would discharge -from 
time to time the annuity to Downey and cover all proper 
expenses attending the colleetion of the claims in the 
South, and completing the administration of the estate ; 
and, subject thereto, that the residue of the slaves‘ought 
to be divided, as claimed in the petition, allotting one 
share.of them to the plaintiffs, who are the-children of 
Mrs. Betsey Amis, deceased, as representing their mother. 
The decree then referred it to the Master to enquire into 
the value of the advancement to the daughter Betsey, 
and of those made to any others of the testator’s children, 
sinée his death, upon their coming of age or marrying, 
and.to enquire also what part of the estate it would be 
proper the executor should retain for the purposes afore- 
said ; and then directed the Master, after setting apart 
a proper fund. therefor, to allot to each of the children, 
who had not been advanced, a portion of the negroes 
équal in value to that of the advancement by the testator 
to his daughter Betsey, and then to divide all the residue 
of the slaves equally between the parties, according 
to their rights as before declared: and all further di- 
rections were reserved until the coming in of the re- 
port. From that decree an appeal was allowed ‘to ‘the 
defendants. + 
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- dianiey, for the etamnati 
yl * G. Reade, and Gilliam, for the defondante 


Rivets, ©. J. The proceedings in this cust a6 thee 
authorise the Court to decide the questions, raised and 
decided in the Superior Court. The petition seems to 
haye been drawn upon the idea, that it would lie under 
the act of 1829 for the partition of slaves or other per- 
sonal chattels; and the decree, we suppose, proceeded 
upon the same notion. But that act applies only to a 
plain legal tenaney in common, and not at all to a suit 
against an executor for negroes, as parts of a legacy to’ 
two or more persons in common. In this latter case the 
rights of the claimants cannot be ascertained until the 
administration has been closed, or ali the accounts have 
been taken ; and the executor is proceeded against in his 
character of a trustee for the legatees. The very decree 
in this case shews, that it was impossible to treat the 
parties, as tenants in common merely ; for it became ne- 
cessary to direct enquiries into the entire estate and as 
_ to advancements to ‘the children respectively, before 
either of the parties eould claim any thing. 

But if this could be looked at as a petition in the Courts 
of law for legacies and portions, as given by the Statute, 
instead of the suit in the Court of Equity, the plaintiffs 
cannot be relieved on it, because the sole prayer and 
object of the plaintiffs’ is for an account of the slaves, 
belonging to the testator’s estate, and for a division of 
them. Theslaves are not given specifically, or separately 
from the other parts of the estate; but the children be- 
come entitled to them under the general gift of the testa- 
tor’s “estate ef every description, to be equally divided’ 
among his children” at the death of his widow. Now, 
the Court does not entertain suits for the separate parcels, 
which constitutes the mass or residue of the estate ; but, 
in order to avoid, an unnecessary multitude of suits, re- 
quires that the suit shall be so brought, as to take all the 

29 
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accounts and distribute the whole estate by the decrees, 
that may be made therein. 

Besides, there is another objection to the parties. The 
administrator of the testator’s daughter Betsey is not be- 
fore the Court, and her infant children are improperly 
made parties, asrepresenting her. The act of 1816, Rev. 
Stat. ch. 122, sec. 15, has no application here. That vests 
the.estate, given by the will of a parent to a child, who 
dies in the life time of the parent, in the issue of such child 
so dying. But here the daughter Betsey survived her 
father, and the legacy rested in her, and survived to 
her administrator or executor, and not to her children. 
Indeed it may be that her husband survived her, 
in which case her administrator would hold in trust for 
the husband’s representative, and not for the wife’s chil- 
dren. _ ’ ’ 

For all these reasons it was erroneous to pronounee the 
interlocutory decree given in the Superior Court, and this 
opinion will be certified to that Court, that the decree 
may be reversed, and other proceedings had in the cause 
according to right and justice. 

The plaintiffs must pay the costs in this Court. 


Per Curiam. = Ordered to be certified accordingly. 
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Tei dpeidenet a witness, taken in a criminal case before the iantaee 
magistrate, under the aet of 1715, Rev. Stat. ch. 35, sec. 1, may be read 
in evidence on the trial of the prisoner, if the witness is then dead. 

iu such a case the deposition may be used either in chief, by either party, if 
the witness is dead, or upon the cross-examination of tlie witness in Court. 

The preof of the deposition is usually, but not necessarily, by the magistrate or 
his clerk ; but, in this State at least, there being no statutory direction as 
to the cain of proof, the probate must be a matter of sound discretion in 
the presiding Judge, keeping in view the general principles of evideiice, 
alike necessary to the safety of the accused and the due ae i 
the law. , 

Held, in this case that, i appearing that the examining magistrate was neces- 
sarily absent in the discharge of high public duties, proof by the Clerk. of 
the Superior Court, to which the deposition had been returned according 
to law—that he was mt when the deposition was takén—thiat the 
examination was written dewn by the magistrate himself; and thatthe 

. deposition, returned to his office and offered in evidence, was: in the proper 

_ hand-writing of that magistrate—was suflicieut to authorize the reading of 
the deposition. 

A witness is not rendered incompetent by the commission of, or by the con- 
-viction for any crime, but only by a judgment «pon such conviction. 


peat from the Superior Court of Law of Gailfor 
County, at the Spring Term, 1847, his Honor Judge 
Masry presiding. 

The prisoner is indicted for murder. On the trial, the 
deposition of one Jacob’ Cotton, an accomplice, was 
offered in evidence by the prosecuting ‘officer on behalf 
of the State, and objected to by the prisoner’s counsel. 
it was taken by his Honor Judge Pearson, under the Act 
of 1712, Rev. Stat. c. 35, s. 1, and in the presence of the 
prisoner. Its reception in evidence, was opposed, “ for 
the reason that it did not appear, that it was the one 
taken down by Judge PeArson at the time; thatdt’ did 
' not appear when it was written ; that the witness, Cot- 
ton, had been found’ guilty@f murder, by the verdict of 
a jury; that the deposition was taken between the ver- 
dict and the judgment; that the judgment was renderedon 
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the verdict, at the same term, and the witness shortly 
thereafter executed.” The deposition was admitted upon 
such proof as the Court thought sufficient, The prisoner 
was convicted and from the judgment on such convietion, 
appealed to the Supreme Court. 


Attorney General, for the State. 
No counsel in this Court for the prisoner. 


Nasu, J, The first branch of the objection is as to the 
proof of the deposition. There is no direct provision: in 
the Act or in the Statute of Philip and Mary, authorising 
any use of the evidence when taken, or pointing out the 
mode, how it is to be authenticated. Under the Statute 
it has been the constant practice in the,English Courts, to 
permit the deposition to be read in nee, after the 
death of the witness; and such has been the. ‘uniform 
practice in this State, and, indeed, both acts evidently 
look to such a use of jt. For they require that the depo- 
sition taken according to their provision, “ shal} be re- 
turned to the office of the Court, wherein the matter is 
to be tried.” To what purpose but to perpetuate them, 
and why perpetuate, but to provide for the contingency 
of the death of the witness, or to serve as a check upon 
him, if called into Court as a witness thereafter. The 
depositions taken under the act, are legal evidence, to be 
nsed either in chief, by either party, should the witness 

ie, or upon the cross-examination of the witness in Court, 
estbeers’ case, 1st Leach 12, Smith’s case Russ. & Ry. 
339. In order however to its being used as evidence, it 
is usual, according to the Knglish practice, to prove it, 
either by the magistrate or his clerk, if living. It is to 
be remarked, this is but a matter of practice, and not a 
Statutory provision, adopted by the Courts as being the 
best mode of its authentication. Our magistrates have 
no other clerks, but the individual whose pen they may 
use, in writing down the deposition. And it is a matter 
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of public law, that at the time the prisoner had-his trial, 
Judge Pearson was necessarily in another part:of the. 
State in discharge of his judicial duties. It could not 
then be proved in either of those modes, as: ‘his Honor 
wrote it himself. The probate, then; in this: State must 
be a matter of sound discretion in the presiding Judge, 
keeping in view the general principles of evidence,alike 
necessary to the safety of the accused .and the:due ad- 
ministration of the law. In order to remove the objection 
raised, and to identify the deposition, the Clerk. of the 
Superior Court of Rowan “where the matter was to be 
tried,’ was examined, who stated “ he was present when 
his: Honor Judge Pearson.examined the witness, Cotton; 
that he wrote down the evidence as he examined him, and 
that the depositi d certificate were all in the proper 
hand-writing of J Pearson, who afterwards delivered 
them to him, to file in his office.” We-think, thisevidence 
amply sufficient to prove, and to identify the depesition: 
But a further objection is raised to-wit, that at the time 
Cotton was examined, he had been rendered incompetent 
as a witness, by his previous conviction for murder, the 
deposition having been taken between the convictiomand 
thejudgment. This is the only important question raised 
im the case. Infamy of character dees not renderany 
one incompetent, as a witness, nor does the commission 
of any crime, however atrocious, tho’ acknowledged; 8 
East.97,8. His guilt, to.work that effect, must be legally 
ascertained by a conviction and that followed by a, 
ment. The objection is a strictly legal one, and. 
supported by strictly legal proof. This can only be done 
by the record, and that must. show, both a conviction and 
judgment ; otherwise it is incomplete, not a full. record 
of the case. The judgment may have been arrested, and 
the conviction therebyrendered a nullity, as if it. never 
had an existence, East. 77, 8 Cowp. 8 Comy...Dig. 
Title Testimony, A. 5. It is not the conviction then, but 
the judgment, which creates the disability, 2 Russ. on 
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"State v. Moore. 
C. 597. Hawk, P. C. ch. 36, sec. 94,95.) Ist. Phil, 
on evi. 31. " 

We are of opinion-that there is no error in the epinion 
ef the Judge whe tried the cause. The deposition ofthe 
witness Cotton, was properly taken, and: degally proved 
and identified, and at the time it was taken, the wit- 
ness was competent to give evidence. . 

‘This opinion must be certified to the Superior Court ot 
Guilford, that the Court may proceed to dutpnens and 
award execution according to law. 


Per Cuniam. Ordered accordingly. 


, 


THE STATE vs. WILLIAM MOORE. 


A special verdict is in itself a verdict of guilty, as the facts found im it do or 
do not constitute in law the offeuce charged. There is nothing to do on it but 
to enter a judgment thereon for or against the accused, unless the Court 

, should deem the verdict, as found, not te be sustained by the evidence, 
when they may set it aside aud order a venire de novo. 

A judgment on a special verdict leaves the matter of law distinctly open to 
review in a higher Court. 
when the Court sets aside a special verdict, as they may do, they cannot 

themselves enter a general verdict of guilty or not guilty. That must 
be dene by a new jury. 

If doue by the Court, it is a mistrial. 

The case of Miller, 1 Dev. and Bat. 500, cited and approved. 


Appeal from the Superior Court of Law of Beaufort 
County, at the Spring Term, 1847, his Honor Judge 
Pearson, presiding. 

The prisoner was indicted for stealing two barrels ‘ot 
turpentine, the property of I’rederick Grist. The record 
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states his plea of not guilty, and his trial by.a jury who 
found him, not guilty, and judgment given thereon for 
him; and then sets forth an appeal therefrom by the 
Solicitor for the State. In an exception annexed to the 
record, however, it isstated, that the jury found a special 
verdict to the effect, that Grist owned a tract of land on 
which certain pine trees were boxed, and worked for 
turpentine by him inthe year 1846, until the month of 
May, and that he then discontinued the working for.that 
season: and that in August of that year, the prisoner 
secretly, during two days, dipped out of the boxes which 
had been-made by Grist, as much in quantity as two bar- 
rels of turpentine, which had run after Grist had discon- 
tinued the’ cultivation in May, and the prisoner put the 
same into two barrels, which he had provided and kept 
concealed in the fwoods, and then he carried it away 
secretly and sold it. And upon the facts thus found, the 
jury prayed the advice of the Court, whether the said 
turpentine was the subject of larceny, and, if so, whether’ 
the allegation,.that the prisoner stole “two barrels of 
turpentine,” was thereby sustained; and if. the Court 
should be of opinion in the affirmative upon both of those 
questions, then the jury found the prisoner guilty in man- 
ner and form as charged in the indictment; but if the 
Court should be of a contrary opinion, upon either of the 
said questions, then the jury found the prisoner not 
guilty. The exception further states, that the Court was 
afterwards of opinion with the prisoner upon the ma 

thus referred to it, and thereupon entered the me 
“not guilty,” and gave judgment for the prisoner thereon ; 
and then the Solicitor appealed... . ; 


Attorney General, for the State. 
No counsel for the defendant. . 


Rurrm, C. J... It may have been the purpose of the 
appeal to get the opinion of the Court, upon-the questions 
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v. Moore. 

raised im the special verdict, which the exception states 
to have been given. But they are not open inthe, State, 
im which the case is brought up. ‘A special verdiet is in: 
itself a verdict of guilty or not guilty, as the facts found 
iw it do or do not. constitute in law the offenee charged: 
There is nothing to do on it, but to avrite a judgment 
thereon for, or against the accused: that is, upon. the 
supposition, that the Court deems the verdict, as found, 
to be sustained by the evidence.. A judgment. on iit 
lenves the matter of law distinctly open to review ima 
higher Court. - It is for this reason, principally, that special 
verdicts ate.given in criminal cases; so that the State, 
as well as the prisoner, can have the matter of law 
soleninly dgeided. But in this case, instead of proceeding 
to judgment on the verdict given by the jury, the Superior 
Court set that aside, and entered a general verdict of not 
guilty.. That presents the'case, in a condition entirely’ 
different from what it before was, and -precludes this 
Court from dealing with the questions of law presented 
in the speeial verdict. For the Superior Court had the 
discretion, at the instance of the prisoner, to set aside that 
verdict, and there is no power here to re-instate it. But 
when it was set aside, the power of the Superior Court 
ended, and the entering further of a general verdict of 
not guilty, was without authority of law. A judgment 
for the prisoner on such a general verdict is essentially 
different from‘one in his favor on the special verdict. 

ter involves matter of law only, and is therefore 

bject of a writ of error or appeal. But a general 
verdiet of acquittal, as it includes both fact and law, is 
conclusive against the State, however erroneously the 
jury may have been instructed or may have found in 
point of law. The security of the citizen demands this 
immunity from being questioned after a full acquittal by 
a jury,-whether right or wrong. But that can only be 
true of a verdict really given. .The verdict in this case, 
however; which now appears in the record, was not given 
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by the jury and is therefore null. It is essentially dif- 
ferent from that which was given, and was therefore:im- 
properly entered. It is true, that it is to be presumed, 
that the verdict was given_as entered; and that presump- 
tion would be conclusive against any evidence but ,the 
record of the special matter, made by the Judge, before 
whom the verdict was given. But here we lave the.au-. 
thority.of the J udge himself in the exception, that.the 
jury gave one-verdict, which he set aside, and that.he 
then entered a different one. _ It is the same, as if the ver- 
dict had been, when there was no jury, or as if a@ general 
verdict of, guilty had been turned into one of not guilty. 
-As.this all appears in the exception, this Court is bound 
to act on it, and to order a venire de novo, because there 
never has been legally a trial, but only a mis-trial, 2 
Hale, P. C. 306, Miller's case,1 Dev. a Bat. 500, 














Per Curtam. Venire de nevo awarded. 


> 


THE gTaTE ON THE RELATION OF K. GARRETT, vs. ASA 


JOHNSON & AL. 


Tn the administration of assets, judgments by Justices of the Peace 
paid before bonds and notes. But as they are not matters of 
which the executor or administrator is bound to take notice, actual) notice 
of them must be given by the creditor. 

The dormancy of a judgment does not at all affect its viet ovine re 

istration of assets. 


_ Appeal from the Superior Court of Lawof Washington 
County, at the Spring Term 1847, his Honor Judge Gar 
WELL, presiding. Sonne 

30 
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State v. Jehneon. 


This is an action of debt on an administrator’s bond by 

a creditor of the intestate, suggesting a devastavit. . The 

relator obtained a judgment before a Justice of the Peace 

-against the intestate, Abram Chesson, in his life time, and 
gave notice of it to Thomas. W. Chesson, the administra- 

tor of Abram, and demanded payment from him. At that 

time and at the death of the intestate, the judgment was 

dormant. The administrator then had assets sufficient to 

discharge the judgment, but he afterwards applied them 

to the payment of bond debts of the intestate. Theonly 

question at thé‘trial, on the issue of conditions performed, 

was, whether the judgment ought to have been paid be- 
fore the bonds or not. His Honor held, that the judgment 

was entitled to the preference ; and from a judgment 

against them, the defendants appealed. 








_ Heath, for the plaintiff. 
No counsel for the defendant. 


Rurrm, C. J. We are not aware, that the point in this 
case has been directly before the Court before. . But we 
believe, that it has been understood by the whole profes- 
sion hitherto, that Justices’ judgments were to be paid 
before notes and bonds. The members of the Court have 
always so considered ; and upon enquiry of the-Bar, we 
are informed that there has been no impression to the 
contrary, as far as the gentlemen attending this Coyrt are 
informed. It is true, that they cannot be allowed the 

ity of debts of record, of which an executor must take 

at his peril ; because the exeeutor cannot know, 
where to goin searchofthem. Therefore it is necessary 
that the creditor should give notice of them. But when 
notice of a Justice’s judgment is given, its priority arises 
over specialities ; because the one debt has been ju- 
dieially ascertained, according to the law of the country, 
and the other rests entirely in pais. There is every 
reason for preferring it before specialities, that there is 
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for the preference given to a debt of record, except that 
the latter is in such a state as to be in itself notice of its 
existence to the executor. Both creditors have been dili- 
gent in prosecuting their demands to judgment, before the 
only tribunals having jurisdiction, and therefore each’ is 
ertitled to the like favour ; and each debt is established 
beyond controversy. Then, by giving actual potice, the 
creditor bya judgment out of Court supplies all that is 
wanting to put his demand on the footing of a judgment 
in Court, as respects its relative dignity with that of 
bonds.- It is true, that a Justice’s judgment does not ab- 
solutely prove itself, but to some purposes requires evi- 
dence that it is genuine: Yet to others it may be acted 
on without such evidence, as when one Justice issues an 
execution on a judgment given by another. 

The dormancy of a judgment does not at all affect its 
dignity, in the administration of assets ; for, in every case, 
no proceedings can be taken on a judgment, until the 
executor has been made a party by scire facias, or a judg- 
ment has been taken on it in an action against the ex- 
ecuter. 

Upon the whole, the Court concurs fully with his Hobe, 
and affirms the judgment. 


Per Conia. Judgment affirmed. 





SUPREME COURT. 


STATE vs. ANTHONY, A SLAVE. 


On the trial of an indictment against a.siave for a capital offence, it is good 
cause of challenge on the part of the State to one called as a juror, that 

~~ he ‘is nearly related to the owner of the slave, as it would be on the part 
of the prisoner that a juror was a near relative of the prosecutor. 

An indictment for high-way robbery may charge either that the robbery was 
committed in the high-way or that it was committed near the high-way. 


Appeal from the Superior Court of Law of Northampton 
County, at the Spring Term, 1847, his Honor. Judge 
Bamey presiding. a 

The prisoner is a Slave of Kinchen Powell, and was 
indicted with a free woman, for robbing Joseph Britt, in 
the public high-way, of one dollar and other. things. 
When forming a jury-for the separate trial of the. pris- 
oner, three of the persons drawn and tendered were 
challenged by the Attorney General, because they were 
related to the owner of the prisoner; and, that appearing, 
the challenges were allowed, notwithstanding an objec- 
tion by the prisoner’s counsel. Afterwards a jury was 
formed -before the prisoner exhausted his number of 
peremptory challenges, and he was convicted, His 
counsel moved for a venire de novo, for error in allowing 
those challenges, which was refused. He then moved in 
arrest of judgment, because the indictment did not ‘con- 
clude contra formam statuti, which was also refused ; 
and then sentence of death was passed, and he appealed 

is Court. 


Attorney General, for the State. 
Bragg, for the defendant. 


- 


Rorrix,C.J. The Court is opinion, that the challenges 
were properly allowed. It is true, the statutes which 
give ‘slaves the trial by jury in capital cases, do’ not 
specify the qualifications of the jurors, farther than that 
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they shall be owners of slaves; but only réequire \that 
they shal! be. good‘ and lawful men, and prescribe that — 
the trial shall be conducted under the. same rules, regu- 
lations and restrictions, as trials of free-men for a like 
offence. Rev. Stat. c. 111, 8. 43,45, 46. ° Yet the. latter 
provisions are sufficiently-comprehensive to entitle the 
slave to all those privileges, which are intended to secure 
to an.accused person a jury, indifferent between: him 
and the State. “It is clear the prosecutor, or one 
related to him; weuld not be a good. juror, if challenged 
for' that cause by the* prisoner. The application of the 
principle, on which that rule stands, and on which the 
common law proceeds i in forming juries in all cases, ne- 
cessarily excludes the owner of the slave, or his son, and, 
by consequence, any other relation’ from sitting on the 
trial. The concern in interest or feeling of those persons 
in the result is inconsistent with that indifferency, which 
the law seeks, If this slave were the ‘subject of' a civil 
action between his owner and another, neither of those 
persons could have been of the jury, on the score of their 
favor for their kinsman. The same state of feeling pre- 

vents them from being held inipmrtial on this trial. They. 
are not “good and lawful men,” in thé sense of the 
statute. - This is clear from the second proviso in the Act 
of 1793, c. 381, s. 7, being the first that gave the trial by 
jury to slaves in the County Court, which required, that 
the three justices and -jury of slave-holders, who cotisti- 
tuted the called Court, should “not be connected with 
owner of such slaye, or the prosecutor, either by ly 
or consanguinity.” 

The counsel for the prisoner in this Court abandoned 
the objection taken in the Superior Court in arrest of 
jadgment, that the indictment concluded at common law; 
and very properly, as the statute did not create the 
offence, but only ousted clergy. But he took another, 
namely, that the indictment was bad, because it did not 
pursue the words of the Act and lay the robbery to have 
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been “in or near” the highway. It appears that it was 
ofice usual to frame indictments in that way at Newgate, 
as Lord Hatz informs us. 1 Hale P. C. 535. But he 
certainly does not deem it necessary, nor, as is plain, 
strictly proper ; for he admits it violates the rule, which 
requires certainty in indictments and rather apologizes 
for it, as tolerated upon usage. The passage in which 
he cites a case from Trin. 38, Hen. 8, of an indictment 
of robbery in quadam via regia pedestri, being held bad, 
which was urged on us as an authority, that it should 
have been in vel prope, does not turn upon the omission 
of the words, “vel prope,” but that of altam, because, 
as he says, “it is not sufficient to say only via regia, or 
via regia pedestri, since the statute is touching a robbery 
on the King’s Highway. Moreover, there are many pre- 
cédents of indictments not in the disjunctive, but laying 
the offence positively in the highway, and others laying 
it near the highway. The King v. Stone,\1 Tremaine 
288, is an instance of the former, and that precedent is 
adopted by Dogherty, Cr. Cir. Com. 682; while Fowler’s 
case, which is stated by Mr. East, Pl. C. 785, is an in, 
stance of the latter. The more recent precedents in 
England do not aid us, as it not necessary now to state 
any place, because the statute 3 W. and M. took away 
clergy from all robberies. But the older ones, and the 
reason of the thing, make it plain, that an indictment, if 
good when it is in vel prope altam viam, is certainly so 
- it'is in one count, in the highway, and in another 
it. 


Per Curiam. § Ordered to be certified accordingly. 





DEN EX DEMISE OF WILLIAM WYNNE vs, waren “ALEX. 
“é ANDER, ys 


" When noibing bot courte and distance ia called for in deed, peret geidiage 
ia ust etsiipitle, tochéw that a line of marhodt trees uét culled! fot in’ the 


"deed is the true boundary. 

When one corner is established and the course and distance aly Qietiihinn 
the next corner called for in the deed is also established, the line mast run 
directly from ‘the ne corner to the other, although there may be a line of 
+ ye pegpmaer le aera drm in ome ae 
direct line. 

Nor is it sufficient to make an exceptien to this rule, that the trees were 
marked as the line by the parties, at the time when the deed was executed 
from one to the other. 

The case of Hough v. Horn, 4 Dev. & Bat. 228, cited and appreved. 


Appeal from the Superior Court of Law, of Tyrrell 
County, at the Spring Term, 1847, his Honor -Judge 
Caupwewt presiding. 

The facts, upon which the points of law in. this case 
arose, are stated in the opinion of the Court. 


Heath, for the plaintiff. 
No counsel for the defendant. 


. Dann, J. “Parkington (under whom both partiés 
claimed) conveyed to Armstrong ; and described the land 
in the deed by calling for course and distance, There is 
no line of marked trees called for in the deed with" the 
course and distance. The Court permitted parol evi- 
dence to be offered by the defendant, to prove tha 
marked line of trees, not called for or mentioned in 
deed, was the. true boundary of the land conveyed, al- 
though varying from the written calls of course and dis- 
tance, (the only calls mentioned in the deed.) This was 
not correct. Course and distance mentioned in deeds 
must be observed, except when natural boundaries are 
called for and shown. or where marked lines and corners 
can be proved, whieh were made at the original survey for 
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a grant, Bradford v. Hill,1 Hay. 22. The Court charged 
the jary, that if the marked line insisted on by the defen- 
dant was marked by the parties at the execution of the 
deed from Tarkington to Armstrong, as the boundary of * 
thedand conveyed, the parties were bound by it, notwith- 
standing the variance from the course called for inthe 
deed. «We do not concur in this charge. The pine 
stump at the beginning of the line was ascertained ; and 
so was the beech stump, at the termination of the ‘said 
line, The call in the deed, was for a line, S. 55, E. 114 
poles tothe beech. In Hough v. Horn, 4 Dev. & Bat; 228, 
this Court said, where a grant ealled for a certain course, 
from one corner to another, without saying by a line of 
marked trees, and the corners are both established, the 
direct line from the one corner to the other is the boundary, 
although there may be a line.of marked. trees between 
the corners, but varying in some. places from the direct 
line. This being the law, the-charge of his Honor was 
wrong, and there niust be a new trial. The old cases of 
Bradford v. Hill and Perrén v. Roundtree, and others. of 
that kind, went much on the material circumstances, that 
the surveying and the returns of it and the plat sent to the 
Secretary’s office, and the filling up of the grant, were 
the acts of ‘public officers, whose mistakes it was hard to 
allow to prejudice the rights of the party ; and, especially 
as the law requires the plat and description of the land to 
be annexed to the grant, and so they could be pape to 
in aid of.the construction. 





Per Cyria™. New trial awarded. 
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acne ° THE STATE ‘ts. JOHN’ COWAN. 

I: in agiiciant to.sdmit.a. witnem,to peove. a conversation of i att 
when he says he can state ail that passed on the eccasion, when 
versation oecurred, whether relative to that controversy or any other 
ject. ‘It is not necessary for him to be able to state all the 
ws dens be bud ae conrrtne ce 
be given in evidence. 

A defendant, in his exception, must shew some error to hia prejudice; ether, 
wise this Court will not set aside the verdict of the jury. 

When a magistrate, on the examination of a prisoner, , accused of robbing am 
individdal of a wateh on the previous night and on whom the wateh was 
found, told him “that unless he could account for the manner, in whieh he 
become possessed of the watch, he should be obliged to commit him, to ba 
tried for stealing it,” this did not amount to-such a threat or influence as 
would prevent the introduction of the subsequent confession of the accused, 
Ley ee 
by any confession. 

A prisoner may be convicted, upon his own pilenters, enlimainieiaaniiiie. 
sion, without any other evidence. 

If afi indictment for robbing, under the Statute, charges that the robbery was 
in the highway, the State cannot give'in evidence that it was voaried 
highway. 

A wharf, simply as cocuemhued being part of a street, facaet a poble 

way. 

An indictment for highway robbery, which charges that the property was 
taken from the person and against the will of the ‘owner, telonlondly and 


violently, is sufficient. 


Aivpenl from the Superior Court of Law of New Han- 
over County, at the Spring Term, 1847, his Honor Judge 
Barrie, presiding. & 

The defendant was indicted for high-way robbery. 
On the trial, a witness, named Hall, was introduced to 
prove @ conversation, which he heard between Cowan 
and Price, who were confined in jail for thesame offence. 
The prisoners were in different cells, but could converse 
through-a sink, which passed under both cells. The’ 
witness was asked if he could state all the conversation 
which passed between the prisoners, to which he replied 
that he could not, that he could only state what had. been 

31 
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said ‘by one to the other on a particular occasion. This 
was objected to by the prisoner’s counsel, but admitted 
by the Court. ; 

\ The principal testimony relied upon by the. Soliéitor 
for the State, for the conviction of the prisoner, was his 
own confession. -As to that, Mr. James T. Millertestified, 
that he was one of the Magistrates, before whom the 
prisoner was examined previous to his commitment for 
trial: that after he had closed the. examination, Mr. G. 
W. Davis, the British Vice Counsel, who was present, 
asked of the prisoner one-question. what, the witness did 
not recollect, but it was one, which he supposed might 
induce the prisoner to say something prejudicial to his 
cause,and he immediately cautioned him against making 
any confession, telling him, that he was not bound to do 
so, and that if he did make any confession, it might be 
used ‘against him. ~ 

Mr. G. W. Davis testified, that he did not recollect 
asking any question of thé prisoner, and he thought Mr. 
Miller was mistaken in thinking that he .did se, He 
stated that after the watch, which it was alleged had 
been taken from Captain Rodney the night before, was 
proved to have been in the possession of the prisoner, Mr. 
Miller told him, that unless he could account for the man- 
ner in which he became possessed. of it, he: should be 
obliged to commit him to jail to stand his trial for steal- 
ing it: that the prisoner stated that he was anxious to 
sleep on board a vessel, which was about to sail, and 
then commenced stating how he got the watch, when he 
was cautioned by Mr. Miller not to make any confession, 
as it might be used against him, but he declared that he 
would tell all about it. Under these circumstances. the 
prisoner’s counsel contended, that his confession was 
‘inadmissible, because it was not free and voluntary, but 
obtained either by the question put to him by Mr. Davis, 
who it was alleged had an influence over the prisoner, 
who was a sailor, on account of his, Mr. Davis’ official 
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snithonyor-toy; the wernanhs of Mr. Miller, the Magistrate, 
that, if-he did not account for the manner in which he 
got the watch, he must be committed’to jail. °°. 

The Court deemed the confession. admissible ; where. 
upon the witnesses stated that the prisoner’confeteod) thiat 
he had knocked. Captain Rodney down and taken’ his 
watch from him, andthat the watch then produced. whieh 
Captain Rodney claimed as his, was the one which he 
took. Mr. Miller stated that his impression was, ‘that 
the prisoner stated that this took place in the street, but 
he sas not entirely certain, but that it was onthe wharf. 
Mr. Davis stated that he understood the prisoner to say, 
that Captain Rodney was near‘a gate, when he knocked 
him down, and that, in taking his. watch, he. broke the 
guard and buried it in the street, near the body.of Captain 
Rodney. It was proved and not disputed, that Captain 
Rodney was badly wounded on that night, having*re- 
ceived several severe cuts and bruises on his head and 
face. It was also proved, that the wharf,near where the 
robbery was alleged to have been committed, was used 
by the public, and was not in any manner enclosed, though 
some wharves below there were private property. “The 
witnesses, Miller and Davis, stated, before testifying-as 
to the prisoner's confession, that they believed opie ya 
give the substance of all that the prisoner confessed. 

- The Court in the charge, to the jury, after calling thir 
attention to an alleged discrepancy -in the testimony of 
the witnesses Miller, and Davis, with remarks thereén, 
told them that the prisoner’s confession alone, if believed 
by them tobe true, would justify them in returning a yer- 
dict of guilty, and much more would they be justified, in 
rendering such a verdict, if they found the confessions or 
any material part of them corroborated by other. testi- 
mony; and that whether the offence was committed:in 
the street or on the wharf, it was highway. robbery, 

The prisoner was convicted, and mre pice ponck 
a new trial. 
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. Ist. Because of the admission of the testimony ef Hall. 

eqereeancl the etnies as the ama 
the prisoner. 

Srd, Beeause the Court charged that the onaiieitdbus 
alone would, if believed, justify a conviction, it being 
contended that the corpus déliciti ought to be proved by 
testimony, independent of the confessions. © = -« 

4th. Because the Court charged that the wharf was 
a highway, 

The Court overruled the motion and aimee 
sentence of death, from which the sone appealed to 
the Supreme Court. . + 


Attorney General, for the State. Y 
Strange, for the defendant. : 


Rurrm, C. J.. This Court is of opinion, that neither of 
the three first objections, taken for the prisoner on his 


trial, entitles him to’a venire de novo. 

That to the evidence of the witness Hall, is eutity 
groundless. It would seem to be sufficient, if a witness, 
who is called to prove what another said or deposed to 
on a former occasion, swears that he is able to state all 
that was said on the subject of controversy, at the-time 
to which his testimony refers. At all events we hold it 
sufficient to admit a witness, who says, that he-can state 
all that passed on the occasion when that . conversation 
occurred, whether relative to the controversy or any other 
subject. Such was the state of the facts in this case. 
The declarations of the prisoner at another time, or his 
conversations with Price or another person upon a dif- 
ferent occasion, were not admissible evidence, whether 
proved by this or any other witness. Besides, the excep- 
tion does not set out the testimony given by Hall; and, for 
ought that we can tell, the declarations proved by him 
may: have been irrelevant, and, so, harmless; or they 
may have been beneficial to the prisoner. It is neces 
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sary, that the appellant should show in: his exception 
some error to his prejudice, otherwise this Court eannot 
ae a to set aside the solemn verdict of the jury.”* 
- We do not’see the least ground for saying, thatthe 
prisoner's confessions were obtained by any undue means 
—either:threats, or promises, or any other improper in- 
fluence ; but they appear, as far as we areat liberty,“or 
can judge, to have been.“ free and voluntary,” as the’éx- 
pression of the books is. It is impossible to hold, that the 
mere-presence of a gentleman, holding the respectable 
station of Vice Consul under a foreign Government, 
could place the prisoner, while under examination before 
a Magistrate of this Country, under any inducement, bat 
that of his own will, to make a confession ; or that putting 
@ question to him by that gentleman, the nature of which, 
if put, the witnesses could not state, could have any such 
effect : and that, the more especially, when the Magis- 
trate, according to his duty and the dictates of humanity, 
not only once, but twicé cautioned the~ prisoner against 
making a-confession and informed him that, if he did, it 
might be used against him. It was contended im the 
argument, however, that the confession was extorted by 
a threat of the Magistrate himself, in saying te* the 
prisoner, “that unless he could account for the manneritt 
which he became possessed of Rodney’s watch, he should 
be obliged to commit’ him, to be tried for: stealing:it.” 
This was treated as a demand on the prisoner, that de 
should tell how he came by the watch, under the penalty 
of imprisonment. But that is doing great: violence to 
the language and purpose of the examining Magistrate, 
The prisoner was not asked to tell any thing about’ the 
matter; but he was required to account for -his having 
the watch, that is, to account for it by.proof, and not by 
any declaration of his own, in order, as the Magistrate 
humanely informed him, he might thereby repel the legal 
presumption, that he came dishonestly by the article,of 
which the owner, it appeared, had been robbed the night 
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before. So far from that communication. being capable 
of being regarded as a threat, it -was really sqund legal 
advice, calculated to put the prisoner. upon a proper de- 
fence, if he could establish his case by proof. And hat 
such was.the purpose of the remark is obvious from.two 
considerations. The one is, that no statement of the 
prisoner, merely, could have been soughtby the-Justice,.as 
that could not satisfactorily.“ account” for the prisoner's 
possession of the watch, so as to authorize his discharge. 
And the other is, that the Magistrate perceived,,that,the 
prisoner, notwithstanding his preyious caution, was.as he 
thought, about to state, how he got the watch, and.im- 
mediately, in order to correct-any possible misapprehen- 
sion of the prisoner and to apprize him of the consequence, 
¢eautioned him again not to make any confession. -More 
could not have been done to put the prisoner upon his 
guard. and instruct him as to his rights. But he persisted 
in the resolution to confess, declaring that he would tell 
all he knew>about the matter; and he went on, accerd- 
ingly, to admit his perpetration of the robbery... It.would 
seem, that if any confession is to be deemed voluntary, 
and to flow from a sense of the obligation of truth, this must. 
‘We. likewise hold, that his Honor directed the jury 
correctly as to the effect they might allow to the prison- 
er’s- confessions. There was, indeed, evidence in corrobo- 
ration of the confession, namely. the injuries inflicted on 
Rodney, which added greatly to the credit, to which the 
confessions, in themselves, might be entitled. But we 
believe, that it is now held by Courts of great authority, 
that an explicit and full confession of a felony, duly made 
by # prisoner, upon examination on a charge before a 


Magistrate, i is sufficient to ground a conviction, though 
there be no other proof of the offence having been com- 


mitted. Weare aware that speculative writers do net 
_ agree in opinion entirely upon the respect due to evidend¢e 
of this character. This is much like the diversity of 
opinion among legal essayists, upon the sufficiency of the 











point in that manner, persons, having, the respon: 

of the judicial station, were obliged, when on¢ 

dence was. held admissible, to leave. its sufi jency, ace 
cording to the evidence actually yielded to it, to, 4 ry 
whose province it is to say, what the fact is, . 
many-cases to the effect, thet there may be, @ convic- 
tion.upon it.alone,. 1 Leach..Cr..C, 464, 478. . State _v. 
Haney, 2 Dev. and Bat. 390. State v. Weir, 1 Dev, 363, 
So-upon the question in this case, Chief Baron Gitperz, 
for example, deems a confession evidence of the h 

and most satisfactory kind, Gilb. Ev. 123; while 
Buacxstone, 4 Com. 357, expresses quite a contrary, opin. 
ion, that it is the weakest and most suspicious. of _ 
evidence. Wemightbe at some loss in selecting, betw 

two such eminent authors, a guide on this question... 
we.are relieved from that necessity by. judicial decisions, 
which seem to haye settled the question, and therefore 
maybe safely:adopted. In, Eldredge’s case, Ryss. and 
Ry. Cr. Cases-440, the presiding Judge told the jury,,that, 
independent. of the prisoner's confession, there. was, in 
his opinion, no-evidence of a felony, and he left, the ease 
to them on. the confession alone; and all the Judges held 
a conviction on.that evidence right. The case of Rex v._ 
Falkner & Bond, ld. 481, was similar, and with the same 
result. Rex v. White §- Langdor, Russ. & Ry. 507, is to 
thesame effect; and in the next. case, that. of. Rex v. 
Tippet.all.the Judges thought the. conviction right. 
there was some.evidence, besides the confessions, 

made it probable that the felony had been tte 
amajority of the Judges held, that, without the othe 

dence, the prisoner’s confession was evidence, upon.’ v 

the jury might convict.. These recent decisions, to say 
nothing .of the earlier ones in Wheeling’s case, 1 Leach 
311, and in -Lambe’s case, 2 Leach 554, fally bear out his 
Honor in the instructions he gave upon this trial. 
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th jaspet euligiend ta impage the principle established 
by them, that: there have been instances, in which men 
hawe charged themselves with offences, which they: did 
not commit, or which had never been perpetrated. For 
that argument would destroy all confidence in evidence, 
circumstantial or direct ; since, by each, human tribunals 
have been or may be misled. But the administration of 
justice cannot depend upon such nice possibilities. It 
may safely, and, indeed, must eenrine proceed upon 
the common experience of men’s motives of action and 
of the tests of truth. Now few things happen seldomer, 
than that one, in the possession of his understanding; 
should of his own accord make a confession against him- 
self, which is not true. Innocence or weaknessis there~ 
fore sufficiently guarded by the rale, which exclades a 
confession unduly obtained by hope or fear. Hence, if 
one. pleads guilty, there must be judgment against him. 
So, after a plea of not guilty, if the accused will make to 
the jury a plain.and open declaration of his guilt, inelud-- 
ing all the facts. which go to make up the offence legally,: 
the Court can do no less than tell the jury, they may act: 
on such a declaration, and that it renders other evidence: 
unnecessary. Of the same grade of evidence, precisely; 
is a confession out of Court, provided only it -be fally 
proved and appear to have flowed from the prisoner’s own 
uphiassed will. Sueh a confession, which goes. to the 
whole case, is plenary evidence to the jury. 

His Honor next instructed the jury, that whether:the 
robbery was committed in the street of Wilmington or en 
the wharf described in the exception, it was a highway 
robbery. In that position, the Court is of opinion, there. 
was error. It is true, there was evidence, on which‘ the« 
jury might well be supposed to have found the robbery 

was in the street, and, if they had said so, this difficulty - 
a have been removed. But as they did not. state, 
where.they believed the act to have been done, we thust, 
under the instructions, assume it to have béen on'the 
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wharf, . The description of the wharf and the, relative 
positions of it and the street do not appear very explicitly 
in.the case.. It is possible, the wharf may form part of 
the street, at its termination; for example, as some ‘are 
made for ferry landings. But we cannot assume it to’be 
so; especially as the presiding Judge distinguished ‘be- 
tween the street and the wharf, as being different places. 
The most we can presume is, that the public freely and 
rightfully used it ; as it is stated that, although thete 
were, near it, other wharfs, that were private property, 
this was not enclosed and was used by the public, and no 
private right in it is suggested. But, supposing it to be 
a public) wharf, or a county wharf, as it is: said’ such 
wharfs. are’ sometimes called, the doubt arises, whether 
it be a public highway ; for, if it be not, this indictment 
is-not sustained.: The statute takes away clergy-frotn the 
offence-of “ robbing any person ‘in or near apy public 
highway ;” andvas this indictment has but one countahd 
that charges the robbery in the highway, and it is found 
to,have been on:the wharf, the evidence dees 

the allegation, unless it be true that the wharf is*a 
way. Wespeak thus, although the wharf is taken to 
abut.on the street, and the latter is undoubtedly a 
way.in the strictest sense; so that a robbery on 
wharf would be within the statute, as being done “near” 
the highway. But.as the place in this case is material, 
itis necessary, we think, to state it truly, in the words of 
the act, either as being in or near the highway, so.as to 
facilitate a defence upon auter fois acquit or convict. 

It is. trae that Lord Hatz, 1 Pl. C. 526; says, theevan 
indictment of a robbery ta vel prope altam viam regionem, 
though in the disjunctive, was usual at Newgate, though 
an indictment ought to be certain ; and it is to be inferred 
from the whole passage, that proof that it was : 
either;in the highway or near to it would support: 
indictment, and enable the jury to find it, so as to onst 
clergy. ‘ But Lord Harz does not mean to lay it down, 
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that it is a necessary form of the indictment, that it should 
in @very case state the robbery to be “in or néar the 
highway,” but only that it was admissible and usnal ; 
and that when so laid, it would be sustained by evidence 
ofa robbery at either place. ‘It is clear from the prece- 
dents, that they often laid the offence to be in the high- 
way, by itself, and often laid it to be near the highway, 
according, probably, to the facts ; and it is probable that 
it was frequent to have two counts, the one laying’it in, 
and the other near, the highway. We own, that were it 
not forthe great authority of Lord Hate, weshould have 
thought one count in the disjunctive bad. - But although 
indictments for robbing in or near the highway: were 
tolerated, and under such an one the proof might’be of 
the one or the other, yet fairness to the prisoner and»all 
legal analogy require, that, when the offence is baid posi- 
tively to have been committed in one of those:-~ways, it 
éughf to be proved as laid, and not in the other mode. 
As'we conceive, therefore, this indictment would not. be 
sustained by evidence. that the place of the robbery was 
notin, but near the highway. The members of the Court 
are not familiar with such subjects, and, perhaps; may 
érr from not knowing, how persons engaged in commerce 
regard those places, and to what actual uses they.are 
directed or can rightfully be applied. A highway is wel 
understood in the law. It is said in England, that there 
are three kinds ; but they all agree in this, that they are 
common to-all persons to pass and repass at. pleasure. 
We know of but one kind here, as yet; namely, public 
roads or streets; over which all citizens may go at will 
on foot; or horse back, or in carts or carriages. They 
are thorough-fares, over which people travel from ‘one 
part of the Country to another. Buta public wharf does 
fiot seem in its nature to be a highway, in any sense in 
which we have found either word used. A wharf is 
sometimes made on the land at the water’s edge, and is 
sometimes built in the water to the channel of a river or 

















Qumevted enatnen se dn it, for the deposit. 
of goods, in order-conveniently to lade and unlade 
To those ends drays, carts, and. other vehicles:of burden: 
go-on them to carry or take away merchandize,-and the 
merchants go also; either on foot or otherwise ; 
to their health or convenience, to look to their property 
and conduct their business. A public wharf is, for those. 
purposes, no doubt, open to all persons. The public have 
an‘interest in it, so that it is not privati juris only ;. 
in ‘that’sense “ it-is like a public street” as was. said. in: 
Bolt v. Sterinett,8 T. R. 606. - Bat it does not follow, that it, 
is a highway, any more than a Court House or a Church 
is; because the former is open to all persons: to witness 
the administration of justice, and the latter to 
The public use of a.wharf is-not to pass from place to 
place over it, but it is merely for the convenience of. 
commerce abroad, that iscarried on in ships. Withthese 
views of the question, we must hold, that. pablic wharf; 
merely as such and not being part of a street, is nota 
highway ; and; concetnentiy, that ten peinenen sien 
properly. convicted. ie 
sha the-cuen will, trobobty, lerseied again; it is peepee 
to notice an objection taken, on the argument here,to the: 
indictment. — It charges a felonious assault inthe county. 
of New Hanover on the 29th of March, 1847, “in. the 
common and public highway of the State, in and. upon 
one J. H. R. then and there being in the peace de. ‘and 
him the said J. H.R. in bodily fear and dangerof:his 
life in'the highway aforesaid, then and there did feloni- 
ously put, and one silver watch of the value &c. of the 
proper goods &c. from the person and against the will 
of the said J. R. H: in the highway aforesaid then and 
there feloniously and violently did wnt ae ee 
away, against the peace and dignity of the State!” . 
was contended, that the indictment was men won 
beéause, although it charges the putting in fear in. the 
beginning of the indictment, it does not state the robbery 
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to hive been by means of such ptitting in’ fear or by 
violence. ~ A sufficient answer to this argament is, in the 
first place, that the indictment in that respect is actording 
to’ the ancient precedents, as appears in’ Tremain 268, 
Dogherty’s Cr. Cir. Comp. 682; But in ‘trith; the 
+ ei robbery to have been by those 
means. It states the putting in fear first, and then pro- 
p = rolled Hea one watch from the said &c. 
“then and there” feloniously and “violently” did steal. 
It is clear therefore that bymeans of the “‘ibidem and tunc,” 
the verdict ‘connects the putting in fear and the steal- 
ing together, so as to make the whole one transaction. 
But, if that were otherwise, it expressly charges a’ taking 
in the highway, from the person, and-against the will of 
the owner, “feloniously and violently ;” and thus makes 
violence the means of effecting the robbery, which alone 
is ‘sufficient according to Mr. Biacxstone: He states 
that it is not necessary, though usual, to lay in the indict- 
ment, that the robbery was committed by putting in fear, 
but that it is sufficient, if it be laid to be done with vio- 
lence. 4 Bi. 243. The same appears from Dondally’s 
case; East. C. L. 783. Indeed that results from the defi- 
nition of robbery, which is a taking by violence; or by 
putting in fear. The indictment would therefore do, if 
it had been supported by evidence of a pty ‘te. 
ye of one near it. 








Pus Curiam. — reversed and ir de 





state facts proved, upon w which, no > 
PNR Y HOTS may do it at 
jury—perheps the most appropriate time. ¢ * 
In criminal charges, the prisoner's character cannet be put in. issue by the 
State, unless he open the door by giving testimany to it. But it ie not 
-s-consiatin of law, thet form hip silenen, the Jory owp.te petemn el p 
man of bad character. 
Au omission on the part ofa Judge to instruct! the jury on « paiticalar 
poiat, if no instruction be asked from him on that point, is ‘nat error. 
poreyeyopepeppepeencacm po 
original mark nor in what manner the alteration 
B pens tals», Collins 3 Der 117, and State v. Davia, 2 
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<cAppeal fide the Saperior Court of Law of Ragvotels 
County, at the — Torm, scones Honor Judge. 


Bamity ‘presiding: ~ > 1 | aw ahieee® 

The prisoriet is indicted for idtering.-Ahe' mark, of '@ 
cow, belonging to’ Martha Benson. The words in: the. 
indictment, describing the offence, are “ unlawfully, 
knowihgly and wilfully did - alter the mark of a certain: 
cow, the: property! of Martha Benson,” charging the 
intent. Ne evidence was offered by the defendant of his 
good character. The Attorney General, in-the course‘of 
his argument to the jury, stated, that the State was not 
at liberty to give evidence of the prisoner's character, 
but that the prisoner had a right to do so; that he had not 
availed himself of the‘privilege ; and, from the absence 
of such téstimony, was proceeding to argue, that he was 
a man of bad character, when he was interrupted by the 
prisoner’s counsel, who insisted that, as no evidenee had 
been offered as to Ghatacter. the Attorney General had 
no right to comment upon it. The'Court over-ruled the 
objection and permitted the Attorney General fo proceed 
with his argument. The prisoner was convicted and a 
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rule for a new trial obtained, because the Court permitted 
the Attorney General to make to the jury the remarks 
hie did, on the character of the prisoner. The rule was 
discharged. The defendant then moved’ in arrést’ of 
jidgment, because of the insufficiency of the indictment, 
in not charging the particular mode, in which thé mark 
was altered. The motion was over-ruled and Judgiient 
prouioanced, from which the prisoner appealed. - 


“Attorney General, for the State.’ 
B. Moore and Mordecai, for the defendant: 


- Nisit, J. ‘It isthe privilege of parties to be ‘heard at 
the Bar through their counsel, and a wide latitude is 
given to the latter in making their argument to the'jary. 
Nor do we know of any obligation on a Judge to inter- 

counsel in stating their conclusions either of law or 
fact. It is the right and the duty of thé ‘presiding Judge, 
if coufisel state facts as proved, upon which tio evidence 
has been given, to correct the mistake, and he may doit 
at the moment or wait until he charges the jary, pef- 
haps the most appropriate time. In criminal charges 
the prisoner’s character cannot be put in issue by the 
State, unless he open the door by giving testimony of it 
—nor is it a conclusion of Jaw, that, from his silertee; the 
jury are to conclude he is‘ man of bad character. Our 
attention has been drawn by the Attorney General to the 
ease of Vane, 12 Wend. 78, 82.- It certainly sustaing him 
in his position, but we do not feel disposed to follow it. 
We rhuch prefer the rule established by this Court in the 
ease, the State against Collins, 3 Dev. 117. From’ fhe 
charge of the presiding Judge we learn, that no evidence 
was offered by the defendant to show that he was a nian 
of good character. “The Counsel atgued to the jury, 
that if they would not be justified by the testimony to 
éonvict the most respectable of their acquaintance, they 
would not in law be justified in convicting the prisoner. 
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The jury was instructed that was not the true rule. ‘That 
when a defendant introduced no such testimony, the 
rule waé, that if the evidence wonld not justify them 
returning a verdict against a person of whom they ‘had 
never heard before and of whom they knew ne 
what was disclosed by the testimony, ‘then it ould 
justify a verdict against the defendant.” This ‘opini 
was adopted by the Supreme Court. The role is then 
established that no deduction results in Jaw unfavorable 
or favorable to the character of an aan ees 
an indictment, from the fact that he has 
evidence to shew he is 4 person of good character.’ 
character, not appearing either good or bad, 
rily stands indifferent. Such is the rule in this’ 
atid-so we doubt not the presiding Judge would ax 
charged the jury, if it had been required. of him, 
was not asked: ‘This Court has repeatedly ed, th 
an omission on the part of a Judge to instruct thejury an 
@ particular point was no error. If the. seb 
material to his case, he must ask for instruction 
it. “If the Judge then neglect or refuse to give the. 
struction, or does not lay down the law yw 
be error, for which a new trial will be g 
The motion in arrest of judgment cannot avail dp 
defendant, The indictment uses the language: vof- the 
act. Bat it bs trap thas thie, in all osaey, ines sana 
Thus in an indictment under the Statute for. ¥ 
slave, the name of the slave must be set forth, and s0, in 
ah indictment for forgery, the instrument forged’ must be 
ne nds ok nae 
ofthe whole fact ought to be set forth with such 
tainty, that it may judicially appear to the pes 
the indictors have not gone on insufficient 
Hawk. Book, 2,ch. 55, sec. 57; thatis, that the facts se 
amount to a criminal offence, as charged. The at 
ties,‘to which our attention has been directed'by the 


Counsel for the prisoner, sustain his proposition, but not 
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hie-cbjeetion. The shiestionia that.the indictment does 
not. set forth the mark of Martha Benson,. the owner of 
esas a eneneti ane vad ne aeeerare oe 


Sapa oriedmnen not. charge pastinnies 
in. which, the mark -was altered. 
bs eit Statute is sufficient, exeepttin: cases Boo 
the subject of the indictment cannot be brought within 

the meaning of the Statute, without the aid of extrinsi¢ 
evidence. -There is an pre main mages ig 
of George the 2d. ch.:70, making it: felony spauinaal te 
seduce a soldier or a:sailor from his duty : it is 
to charge an endeavor, without setting out Ait means 
employed. Rex v. Fuller, ist Bos. & << The en- 
deavor to seduce, without any respect to the means, is the 
gist.of the offence. Arch. Cr. Pl. 52. Now in the case 
before us,.it is of no importance what Mary Benson’s 
mark may be ; it is made criminal by the Statute know- 
ingly te alter it, with intent to defraud, and ‘itis amatter 
of no importance into whose mark it is altered} it‘is the 
wilful alteration that constitutes the offence, In addition 
to this, the indictment conforms to the sdents hereto- 
fore in use in this State and sanctioned by this Court. In 
the case of Davis, 2d Ire. 153, the indictment i is for effacing 
the.mark, and the offence is described, as in this, by sim- 
oe pursuing t the words of the act, - The mark of Me- 

il, the owner of the animal, is.not set out nor.is the 

of effacing it. It is true, that the motion. in aprest 
of judgment did not rest on the objection now made ; bon 
the attention of the Court was drawn tothe pices 
the indictment, and.in every case the Court looks into - 
record, and, if any error is detectéd, then we do not wait 
to have it brought by Counsel, to our notice. It cannot. 
be sapposed, then, that this objection, if a sound one, 
would have escaped the observation of the Court: It has 
indeed by some been supposed, thdt too much astuteness 
is exhibited i in discovering errors in, records:sent here, - if 
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it be desirable that,the administration of the law should 
bekept steady and uniform, that the forms and precedents, 
established by the wisdom of.our predecessors, should,as 
rarely as possible be departed from, it should be the objeet 
ryt to stand super antiquas-vias. -The. case of 
Davis, then, may be considered a precedent . oe We, 
dictment we are considering... . 

- We are of opinion there was no error committed by. is 
Honor on the trial below, on either point decided by him. 

This opinion will be certified that the Snperien: Cam, 


of Edgecomb may proceed to judgment, 
“Per Curiam. ' Ordered accordingly. ‘ 


~ 
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WILLIAM L. MIZELL vs. MAURICE S. MOORE. 


The plaintiff commenced bis action of assumpsit on the 3rd of July, 1846. 
On the 13th when the Court, to which the action was returnable sat, the 
defendant pleaded as set-offs certain bonds of the plaintiff’s due the 3rd of 
July. On these bonds the defendant had sued out warrants against the 
plaintiff on the 7th of July and’ recovered judgments on the 10th.of July 
1846. BPA, lotta Sade cet. hah te nieces PRN 
they were merged in judgments before the plea pleaded. 

A set-off must not only be due at the commencement of the suit, but must 
‘continue to be due in the same form, when pleaded. 

Phe case of Haughton v. Leary, 2 Dev. & Bat. 21, cited and approved. 


Appeal from the Superior Court of Law. of Martin 
County, at the Spritig Term, 1847, his Honor Jalee 
Baier presiding. 

This is assumpsit for goods sold, and was comaméntied 
on the 8rd day of: July, 1846. The defendant pleaded, 
amongst other things, non-assumpsit, and a’set-off due to 
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him-on three several sealed notes of the plaintiff. Upon 
tthe trial the plaintiff proved his demand ; and the defen- 
‘dant then produced the three bonds, as described in his 
plea, which were due before and on the 3rd day of July 
1846. _ They appeared to have been cancelled by having 
the word “ Judgment,” written across the face of them, 
and it was then established, that on the 7th day of July 
1846, the defendant sued out three warrants against the 
plaintiff on the bonds; and on the 10th of that month ob- 
tained judgments thereon, before a Justice of the Peace ; 
and that the defendant therein (the present plaintiff) then 
staid them by giving security according to the Statute, 
which stay expired on the 10th day January 1847. The 
trial.of this suit was in February 1847, and at that time 
no execution had issued on either of the three judgments, 
and they remained unpaid. 

Upon this evidence, the plaintiff insisted, that the de- 
fendant was not entitled to any set-off in thisaction. But 
the. Court held otherwise ; and the jury found for the 
plaintiff on the first-issue ; and assessed his damages to 
$77 51, for principal money and interest ; and upon the 
other plea they found for the defendant, “ a set-off to the 
amount of $82 69, that is to say, on one bond, upon eon 
a judgment has been obtained, with the interest and 
to the amount of $42 02, and on one other bond, pon 

which a judgment has been obtained,” &c. Upon the 
verdict, there was judgment for the defendant for his 
costs; and the plaintiff appealed. _, 


" Rodman, for the plaintiff 
No counsel for the defendant. 


Rorrm, C.J. The judgment must. be reversed. The 
defendant was not entitled to set-off his demands in this 
action in. any form; neither as judgments, nor. bonds. 
Not the former, because, they were rendered after the 
commencement of this suit, and were not due even when 
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-the plea was putin, having been staid. . nennapeiis 
is of the bonds, and ‘not of the judgments; and yet the 
jury allowed the defendant his costs recovered in those 
judgments as a part of the set-off here. ‘But the ‘botids 
themselves were not good set-offs. For a ‘set off milist 
not only be due, at the commencément’ of the’ stilt, | 
_ Haughton v. Leary, 3 Dev. § Bat. 21, but itis plain:that 
it must continue to be due in the same form, when pleaded. 
The Statute meant, indeed, todo away the necessity of 
a multiplicity of stits. But it-doés not oblige ‘oné, who 
is sued, to set-off his counter demand; and if he chodses 
to sue on it, and thereby produce the mischief the law 
designed to correct, he renounces the privilege of the 
Statute, and cannot afterwards claim it, so as to défeat 
liis creditor’s action and throw the costs on him. ‘The 
defendant can no more set-off these bonds, after merging 
them in judgments, between the suit brought and plea 
pleaded, than he could, if at that time he had received 
payment of them. This, the very form of the defendant's 
plea shows. - Taken from the prevedents, it alleges, “that 


the plaintiff before and at the time of the coinmeticement 
of this suit &c., was, and still is indebted to the defendant 
in &c., upon and and by virtue of a certain” writing 
obligatory sealed &c., and now shown to the Court, &e., 
which said writing obligatory, at the commencement. of 
the suit,'was and still is, in full force and effect, tot Tee 
leased, paid off, satisfied, cancelled, or otherwise made void,” 
3 Chitty P. C. 931, 936. 

The Counsel for the defendant, in order to show that 
the change in the face of the evidences of the debt; does 
not defeat the set-off, has drawn our attention t6 ‘that 
class of cases, in which the Court, where two persons 
have cross judgments, has satisfaction ackhowledged or 
entered for the amount of the recovery and costs in the 
other. Bat that is a distinct jurisdiction, and ndt foutided 
onthe Statute atall. It isadiscretionary power, exercised 
by the Court over its suitors for the purposes of promoting 
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justice and -preventing the loss of costs in cases of in 
solvency or the like. But the attempt here; is not to set 
off one set of costs, or judgment against the other, bitte 
compe! the present plaintiff to pay the costs of his own 
action;.as well as those of the defendants, by using the 
_ Set/off-as @ bar to the plaintiff, under the Statute:> 


“ 


waar’. 


“Pak Comm. Judgment reversed, and‘a venire de nove. 


“: “ROBERT ARMFIELD vs. THOMAS R. TATE, Ex’n. &c.' © 


‘ : . 

Where an infaut purchased Jand and gave his note for the purchase money, 
and, after he became of age, continued in possession of the land and 
promised to pay the note, Held, that this was a confirmation of ‘the con- 
aE ee Snee GU ECSaES of CEP, eS eee eee 
wére bound by it. 

The circamstance, that the vendor was informed, before the cdenplotion of 
the contract, that the vendee intended the place as a residence for liie kept 
mistress, does not vitiate the contract. 

The law annexes ho condition that the title-deeds shall be given, before a 
Senta ettemesiohd on 4 Sitar given he she porchase money. 


Appeal from the Superior Court of Law of Guilford 
County, at the Spring Term, 1847, his Hopes. Judge 
Manty presiding. 

.This action was assumpsit with three counts, 1st, 
upon a promissory note, (a copy of which is annexed,) 
2d, upon oral promises. to pay the sums therein men- 
tioned ; and 3d, upon a quantum valebat for a house and 
lot in the town of Greensborough. Pleas—the general 
issue and infancy, to which there were general replica- 








yo oo =? 
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tions, and to the latter the special replication. that-defén- 
dant’s intestate had promised-sinee arriving at full.age. 

- It was proved that thé promissory note was given for 
house and lot ih the town of Greensborough, and athe 
same-time a bond taken to make a title when-the put- 
chase money should be paid: . That, the intestate atthe 
time was under age, but, after arriving at full age, con- 
+) tinued to occupy and claim the lot as his property,.and— 

promised expressly to pay the purchase money. .The 

fendant offered to prove that the plaintiff was informed, 
prier to the .conclusion of the sale, that the premises 
were intended as a dwelling for.a family, with one of the 
members of which the intestate was in the habit of illicit. 
sexual intercourse, but the Court cheney the omer 
immaterial and excluded it. 

The defendant contended, that the plaintitt could n 
in any event, recover the purchase money for the lot, ar 
especially not until after a tender of a title deed. . But 
the Court was of opinion, that the promise to pay, after 
arrivirg at full age, being established to the satisfaction 
of the jury, the plaintiff was entitled, and. so instructed 
the jury. Verdict for the plaintiff: There wasa tule 
for a new trial, Ist. Because of the exclusion ws 
testimony. 2d. For misdirection by the Court. Rule 


discharged'and appeal.. 
~~ (Copy of Bond referred to.) atv 


“$350. One day after date, I promise to pay to Robert Armfield the 
sum of three hundred and fifty dollars to be paid as follows, one hundred 
the Ist-day of January 1842, one hundred ‘dollars the Ist day of January 

















ae 
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1843, and one hundred and fifty dollars the first day of January A. D. 
with interest from date. Winais my bend and coal, thle’ Sethy Suet 


D, 1841, (Signed,) 
ABSALOM, T. HOMPUREY, * 
( No” seal attached.) : 


Joun fica 


e " Po) 
‘ tye 


No counsel for the plaintiff. 
Morehead, for the defendant. 
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Daniet, J. All deeds: for infants, which are merely — 
voidable, may be affirmed at full age. -MacPherson en — 
Infancy 487. An infant may purchase Jand and. Gol 
véndor or donor is bound by his own act or deeds db: 

485.. All contracts may be confirmed or-atlopted byan ‘at 
infant, after he arrives at full age. 1.487. .Thedefens 
dant’s intestate entered into the land, and continuedthe = 
possession, after he arrived at full age. Andhethen 
promised to pay the note, which was given by himas thé = 
consideration for the land; this promise. confirmed the © 
contract on his part, and repelled the plea of infancy: 

Secondly. The plaintiff being informed, before: the 
completion of the contract, that the vendor intended the 
place as a residence for his kept mistress, does not destroy 
the contract. The way the vendor in fee intended to use 
his property, after he became the owner of it; would net 
prevent his paying the purchase money to the vendor, 
who had no control over the subsequent use of the Jand. 

The case cited by the defendant’s counsel was not like 
this case ; there, the lessor stipulated in the lease of his 
rooms, that the lessee might use them as abrothel, The 
Court held, that he could not recover the rent; because 
stich a contract was against good morals, and void, as 
being against public poliey. But here, the vendor enters 
into no stipulation, how the land is to be used; and he 

ined no reversionary interest in the land, as the les- 
sor. did in the case cited. 

Thirdly. The title deeds were expressly agreed not to 
be given by the plaintiff, until the purchase money was 
paid, The law did not annex any condition precedent, 
that the title should be made, before suit could. be com- 
menced on the note, which is an independent security 
for the purchase money. The judgment must be affirmed. 


Per Curiam. Judgment affirmed, 
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“DEN . = DEM. WILLIAM HOLLOWELL ve _oboncE ; 

> b. TEGAY &, Seis 
pst ladadeattn Hake actanat lintanbites 

_ aa follows: “ Aad my desire is, if my son R die without. heit 

RR ie hat, Bec i by ats Sad ogeeny Srled Wet Na 

sisters.” Held, that the limitation over was too remote, and that 

“tail having by the Act of 1784 been converted into fee simple -estate, the 

son R. took an absolute estate in fee simple in the land devised.) 
The:ease of Saunders v. Hyatt, 1 Hawks 247; cited and approved. at 


Appeal from the Superior Court of Law of Wa 
County, at the ‘Spring Term, 1847. his Honor . 
Pranson, presiding. ~~ 

The p premisés were devised by Richard Martin i186, 
as follows : “I give to my son Richard my ‘dwelling p 
tation ; only my wife to live on one half of the land, duritig 
her Widowhood and no longer. And my desire iit 
son Richard die without heir lawfully begotten ‘of = 
boily; ‘for it ‘to be sold, and equally divided between his 
own sisters” ‘The wife died, and then Richard died in 
1843, without having had issue. “The defendant ‘claims 
under eonveyances in fee made by Richard, the’ sob, in 
1798. The testator left several daughters, and ‘they’ ‘all 
died before their father Richard, except Sarah Flowers, 
who ‘fs the lessor of the plaintiff in one count of the dé- 
claration. The testator appointed two executors, -who 
died before 1843, and ‘after the death of Richard, admin- 
istration with the will annexed was taken out, and the 
administrator sold and conveyed the premises in fee to 
William Hollowell, who ‘is the lessor of the plaintiff in 
the other count of the declaration. Upon these facts, 
which were agreed between the parties, thé — 
Court was of opinion, that the title was in the 
anid from a judgment for the defendant the plaintiff rem 
pa. 


LH Bryan, for the plaintiff. 
Badger, and Mordecai, for the defendant. 
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Rurrr, C. J. ‘Fhe judgment must be affirmed. ‘There 
is nothing in the will to tie up the period for the limita- 
tion ever to:take effect, to lives in being and 21 years’ 
after, so as to make this an executory devise.“ His own 
sisters’’-only means “his sisters,” and cannot be understood 
as.intending a benefit to the sisters personally, but only 
as.veasting the interest in them. . The case of Saunders v. 
Hyatt, 1 Hawks 247, is directly in point. -The wills dre 
almost literdlly the same. The only difference is, ‘that 
the devise by Saunders was to his son, “and if he die 
without any heir lawfully begotten of his-body; the testa- 
tor orders the land to be sold and the proceeds-divided 
ameng his sisters.” But: that difference is entirely im- 
material, as in each case the disposition over is after the 
death of the first taker © without heir lawfully begotten 
of his body,” that'is, of a remainder after an estate tail 
inypossession ; which the act of ’84 makes void. The fee 
yested ih Richard, and is now in the defendant. ‘The de- 
cision, of this point renders it unnecessary to consider the 
others, in respect to the power of the executors'to sétl 
under this will, and that of the administrator under’ the 
act of 1836. : 





* 





Per Curiam. | : Judgment. affirmed., 


HIRAM PHELPS vs. SALLY CALL. 


It is of the essence of a bond to have an obliges as well om tent it 
must shew upon its face to whom it is payable. 

The defect cannot be supplied by shewing a delivery to a particular person 

The case of Graham v. Holt, 3 Ired. 362, cited and approved. 


Appeal from the Superior Court of ‘Law,. of Davie 
County, at the Spring Term, 1846, bis Sense Judge 
Catpwett presiding. 





JUNE TERM, 1847. 
"Php «. Call 3 


This was a summary proceeding under the Act, Rev. 
Stat. ch. 45, sec. 17, 18, to obtain jadgment “on a bond 
given by the defendant for the forthcoming of «property 
levied on by a constable. The Aen MRR 
bond was as follows : 


«« Know iri gS lh tc: cal 
that'T the undérsigned bind myself in a bond of ninety dollars for the- forth. 
coming of a waggon in the possession of Samuel Drake, executed and levied 
on as his property by A. Sheets; depitised, to the use of A. Taylor, It is 
to be delivered twenty days from this day and date, Sundays excepted, this, 
May 27th, 1843, whereunto I set my hand and seal. 

(Signed.) ‘SALLY CALL” 








Witness, ‘J. J. Spans. 


The witness Sparks proved the execution of the paper 
writing and its delivery to the said Sheets, and it was 
thereupon read in evidence. The defendant objected to 
@ recovery on it, because it did not appear that the said 
bond was payable to any one. This question was re- 
served, the trial proceeded, and the jury rendered a ver- 
diet for the plaintiff. On the question reserved, the 
Court was of opinion with the plaintiff. Jelgment inte 
rendered for the plaintiff andthe defendant appealed. 


Boyden, for the plaintiff. 
Craige, for the defendant. 


Phis is a proceeding, under the acts of 1807,-1822 and 
1828. Rev. Stat. ch. 45, sec. 17,18. The case is as fol- 
lows: In the year 1843, one Almon Taylor obtained a 
judgment before a Justice of the Peace, against Samuel — 
Drake; an execution was issued, and placed by him in the 
hands of A. Sheets, who was deputised by a Magistrate’ 
to execute it. The officer levied the execution on a 
waggon, as the property of the defendant, and left it in 
his possession. For the forth-coming of the waggon, the 
paper, upon which the proceedings are founded, was 
executed by the defendant and delivered to the officer 
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Rurrm, C. J. The judgment must be affirmed. ‘There 
is nothing in the will to tie up the period for the -limita- 
tion over to-take effect, to lives in being and 21 years’ 
after, so as to make this an executory devise. “ His own 
sisters” only means “his sisters,” and cannet be understood 
as.intending a benefit to the sisters personally, but only 
as.vesting the interest in them. . The case of Saunders v. 
Hyatt, 1 Hawks 247, is directly in point. -The wills dre 
almost literally the ‘same. The only’ différence is, ‘that 
the devise by Saunders was to his son, “and if he die 
without any heir lawfully begotten of his-body; the testa- 
tor orders the land to be sold and the proceeds divided 
ameng his sisters.” But: that difference is eritirely ‘im- 
material, as in each case the disposition over is after the 
death of the first taker “ without heir lawfully begotten 
of his body,” that’ is, of a remainder after an estate tail 
inupossession ; which the act of ’84 makes void. The fee 
yested ih Richard, and is now in the defendant. ‘The de- 
cision, of this point renders it unnecessary to¢onsider the 
others, in respect to the power of the executors 'to séll 
under this will, and that of the administrator under’ the 
act of 1836. 


Per Curiam. | Judgment. sos 


HIRAM’ PHELPS vs. SALLY CALL. _ 


It is of the essence of a bond to have an obliges as well eam it 
must shew upon its face te whom it is payable. 

The defect cannot be supplied by shewing a delivery to a particular person 

The case of Graham v. Holt, 3 Ired. 302, cited and approved. 


Appeal from the Superior Court of ‘Law,. of Davie 
County, at the Spring Term, 1846,’ his swened Judge 
Catpwett presiding. 
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This was a summary proceeding under the Act, Rev. 
Stat. ch. 45, sec. 17, 18, to obtain judgment ‘on a bond 
given by the defendant for the forthcoming of sproperty 
levied on by a acne The Me IEA 
bond was as follows : 


Cab je ph tl ea 
that I the undersigned bind myself in a bond of ninety dollars for the forth- 
coming of a waggon in the possession of Samuel Drake, executed and levied 
on as his property by A. Sheets, depitised, to the use of A. Taylor. It is 
to be delivered twenty days from this day and date, Sundays excepted, this, 
May 27th, 1843, whereunto I sot my hand and seal. 

(Signed.) “SALLY CALL” 








Witness, J. J. Sranxs. 


The witness Sparks proved the execution of the paper 
writing and its delivery to the said Sheets, and it was 
thereupon read in evidence. The defendant objected to 
a recovery on it, because it did not appear that the said 
bond was payable to any one. This question was re- 
served, the trial proceeded, and the jury rendered a ver- 


diet for the plaintiff. On the question reserved, the 
Court was of opinion with the plaintiff. Judgment was 
rendered for the plaintiff andthe defendant ayipealed. ‘ 


Boyden, for the plaintiff. 
Craige, for the defendant. 


This is a proceeding, under the acts of 1807,-1822 and 
1828. Rev. Stat. ch. 45, sec. 17,18. The case is as fol- 
lows: In the year 1843, one Almon Taylor obtained a 
judgment before a Justice of the Peace, against Samuel — 
Drake; an execution was issued, and placed by him in the 
hands of A. Sheets, who was deputised by a Magistrate 
to execute it. The officer levied the execution on a 
waggon, as the property of the defendant, and left it in 
his possession. For the forth-coming of the waggon, the 
paper, upon which the proceedings are founded, was 
executed by the defendant and delivered to the officer 
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Sheets on the 27th of May 1843. The notice in this case 
issued the 29th day of July 1845. In the meantime Sheets 
had dieds and the plaintiff administered upon his estate. 
Several questions were made on the trial of the cause in 
the Superior Court. We deem it unnecessary, to notice 
any but the first objection taken by the defendant, . It 
lies at the foundation of the plaintiff’s claim. The act 
requires of an officer, who levies an execution on person- 
al property, to take a bond from the defendant for its 
forth-coming, when he leaves it with the owner. The 
paper writing, taken by Sheets, is not a bond ; it is made 
payable to no one. It is of the essence of a bond to have 
an obligee as well as an obligor—it must show upon its 
face to whom it is payable, Hurleston on Bonds, 2 Com. 
Dig. title Obligation. This was expressly so decided ‘by 
this Court, in the case Graham against Holt, 3d Ire. 302. 
In a declaration on this Instrument, in an action on it, the 
plaintiff could not supply the defect by an. averment;; if 
lie did, the defendant might demur, for the declaration 
would show that there was no obligee, no one to whom 
the obligor was bound. As this objection lies at the 
threshold of the plaintiff’s claim, we have as before stated 
confined our attention to it. 


~ 


Per Curtam. J udgment reversed and judgment for the 
defendant. 





ne RN STATE 308 E-LEE. fg aii 
In.2 cane of bastardy, after the defendant has had an lene tlahaniaed te 

Statute, and the verdict is against him, it is too late for him to move to 

the | proceedings, because the mother of the child, who was ait 

fore the Magistrates on oathy was a woman of coler. 
The eases ofthe State v. Ledbetter, 4 Ire. 243, State v. Patton, 5 Ie 1, 

onl tye ¥ Robeson, 2 Ire. 46, cited and ngepeweds:: ; 

: 

igoesl ~e the Senaier Court of Law of Craven 
County, at the Spring Term, 1847, his- Honor Judge 
Pearson presiding. 

The defendant was arrested upon a charge of Bastardy.: 
A warrant was duly issued by a couple of Magistrates 
against Catharine Curtis, a single woman, who uponher 
examination, charged the defendant with being the father 
of her child... The defendant was bound ‘to the County 
Coutt. Upon the return of the proceedings, the issue was. 
made up, to try the fact, whether the defe was the 
father of the child: These proceedings took place at May 
Term, 1846, of the County Court, and the cause. was con- 
tinued, until August Term following, when the defendant 
moved the Court to quash the proceedings, because it did 
not appear in the warrant and examination, that the 
child was, at the time the warrant issued, under three 
years of age, whereupon the Magistrates, being in Court, 
were, on motion, permitted to amend the proceedings. 
The defendant then moved for permission to withdraw 
his issue, which was refused, and upon its trial before: a 
jury, a verdict was returned that the defendant was. the 
father.of the child. Upon this finding, the County Court 
made, what is called, an order of filiation. The defen- 
dant then moved te quash this order, upon the ground, 
that the witness, Catharine Curtis, was a colored woman, - 
and, therefore, incompetent to give evidence against a 
white man. This motion was refused and the defendant | 
appealed to the Superior Court from it, as well as from 
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the other “orders in the case.” In the Superior Court, 
the motion to quash the order of filiation, made by the 
County Court, was again made and refused by the pre- 
siding Judge. A verdict was returned™in favor of the 
ROG 8 writ of procedendo was qndered and the Golgate 
‘appealed. 


’ 


J. H, Bryan, for the State. 
Stanly, who had been engaged before his appointment, 
for the defendant. 


Nasu, J. It is important to ascertain from what the 
defendant did appeal, and what was his complaint in the 
Superior Court. The record informs us, that after the 
trial of the issue inthe County Court, an order of filiation 
‘was made, and the counsel moved to’ quash the’ order, 
‘ because the mother, upon whose examination he was 
charged, was a coloured woman. This motion -was. re- 
fused, and “from this decision as well as the, other orders 
made in the case, the defendant appealed.” Three mo- 
tions were made by him in the County Court, all of which 
had been over-ruled ; the first, to withdraw his issue ; 
the second, to quash the proceedings, for irregularity, be- 
cause the warrant and examination did not show that the 
examination was taken, within three years before the 
birth.of the child. ‘These two motions were made before 
the issues were tried, and the third, not until afterthe 
trial. On the return of the case to the Superior Court, 
the defendant again. renewed his motion to quash the 
order of filiation, made in the County Court, and for the 
reason there assigned, which was refused. 

The Act of 1814, under which these proceedings are 
had, was passed for the purpose of removing the extreme 
severity of that of 1741, which permitted no man to 
escape from the effects of the oath of the mother of a 
bastard child. The former Act makes the examination 
of the mother, prima facie, evidence of the fact, but it 
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ian nekinietiedn deprive the defendant of all opp 








Rev. Stat, ch. 12, sec. 4. The issue given #6, hk : 
his ‘protection, and he may abandon it, whenever 

pleases. . The defendant rodigreuar niga Hg 
draw the issue, and it was error in the County Court to 
refuse it. _When the case came into the Superior Court, 
he did not renew that motion on the second, nor was the 
attention of that Court in any. manner called. to, th 
The.defeadent then must be onsidered, 94 ARAB 
doned them, and to have. thrown himself 
the third... Upon that alone, the Court was called on, to 
say, whether. the County Court had committed. an, error. 
‘The whole ground upon this point is covered by . 
of Ledbetter, 4th Ired. 243, or rather by the. princ 

















. Gon ; 


man, and it had been refused, he might either  haye .ap- 
pealed to the Superior Court or taken his case there by 
certiorari. By so doing, he -would have put the 

of his.case distinctly on the defect, the competency of 
the. witness... This course. he did not pursue, b t first 
tried the issue, and, after a verdict against him, .c 

the benefit of the objection. At that. time the County 
Court could not hear his motion. The verdict. of, the 
jury, upon the issue, constitutes evidence of 

“ legally. complete,” and, upon its finding, he. stood, by 
. force of the statute, “ charged with the maintenance of 
the child,” and the only course which the Court would 
pursue, while the verdict remained upon the record, was 
to pass the orders directed and to exacf from the defen- 
dant bond with sufficient sureties, for the indemnification 
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of the County. No defence is given by the law to any 
one charged. either civilly or criminally, of which he may 
riot avail himself, but to do so, he must make his appli- 
cation, by p lea or motion, in due order and apt time. : Jn 

5 case, Bai objection was made to the regularity of the 
examination, on ,ageount of the incompetence of . the 
woman, until after fhe trial of the’ issue in the County 
Court. The objection could not be. made on the trial, 
because the Act says, the examination shall. be evidence. 
State v. Patton, 5th Jred. 180. State v. Robeson, 2 Ired. 
48. It could not be made afterwards, because it could 
have no operation, as the verdict of the jury. conclyded 
the defendant. If the defendant had appealed from the 
finding of | the jury and the order made. thereon ‘simply, 
and without having made the motion to quash, he would 
have been entitled merely to a trial of the ji issue de novo 
in the Superior Court, and he could not have made the 
motion to quash ab origine in the Superior Court, because 
it was not incidental to the trial of the issue, that. the. 
Court ‘should or should not adjudge the woman’s exami- 
nation to ‘be quashed, upon the score of her i incompetency, 

ore, that point arose upon the appeal of the defen- 

dant. from. the refusal of the County Court to quash, . as a 
distinct question, and censequently must have been de- 
termined in the Superior Court, as upon a writ of error, 
upon the same principles and under, the same cireum- 
stances, in which the point was ‘decided in the County 
Court. As then the County Court, as has been. shewn, 
properly refused the motion at the time it was made, the. 
Superior Court did right in not reversing but affirming 
that order. 


~ 


Per Conus. Judgment afiirmed.. 
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‘Appeal. fromn the . Superior Court of: Taw ofc Mash 
Coustyvatthe Spring woes Meat hes Hamor Judge Banzy 
presiding. i ow haghd ih he 

‘This was emacion broughtito recoyed-iapagiihiindie 
violation, of a parole agreement.. perpen = 
the defendant had charge of ‘several negroes, 
to the-infant children’of Lawrence Battle. - She 
their guardian, but acted as their next friend sathtahet 
them out. - The defendant advertised, that she would hire 
these negfoes on the 5th of January 1846, at the Cautt 
House door ; on that day she brought the negroes to: the 
Court House, and employed‘one Griffin to cry them aiid 
one Smith to keep the account of hires and take the notes. 
The terms of hiring were written on a piece of paper, and 
read to the persons, who were assembled at the hiting: 
It was objected. by the defendant, that the witness could 
not speak of the terms, unless the paper was produced. 
This objection was over-ruled ; and the witness stated, 
that the terms as read from the paper were, that all per- 
sons, who hired negroes, should give pris 
security and that.they. should be well- clothed. My 
Griffin, the crier, stated that he put a dene aaa 
the highest bidder, that the. plaintiff bid for he? loud 
enough for him to hear, that many persons were present 
and that the defendant was present, that he was standing 
at the door of the Court House, and she was back in the 
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zy 
passage, bit whether she heard the bid made by the 
plaintiff or knew that he was bidding, he could not state ; 
that ‘tlie defendant had not told him not to cry the plain- 
tiff’s bid—that after the plaintiff bid, some other persons 
bid, and'the plaintiff continued to bid by nods’ or winks, 
whith he understood as bids—that this manner of bidding 
was not unusual, big that others bid'in the same way for 
the hegro woman—that the plaintiff was the highest and 
last bidder? and the negro woman was knogked off to 
him} and Mr. Smith stated, that he entered his name 
upon'the book which he kept, as the hirer of that woman. 
Int a short time the plaintiff offered his note with good 
security for the hire, but the defendant refused to'receive: 
the same and refused to deliver the negro woman: ‘The 
defendant then offered to prove, that the plaintiff had the 
character of a cruel man to negroes, and that hé was 
unfit to have ‘any control over them, This-was objected 
to by the plaintiff and ‘rejected by the Court. The de 
féndant then offered to prove, that, before this hiring, 
the defendant had said to the plaintiff, that he should 
never have any negroes, over which she had aily control, 
alleging asa reason that he was a crdel man, that she. 
was afraid he would kil) them and that he -was poor and 
uhable to feed them. The plaintiff objected, but the 
testimony was received. The witness stated that twelve 
months before, at the hiring of these negroes by Nicholas 
Arrington, the defendant told the plaintiff he should never 
hiré ahy negroes that she had the management of, that 
he was‘a cruel man to slaves and that: she’ would be 
afraid'that he would kill them, and that he would not give 
thém enough to eat ; and that, at’ another time; she told 
the plaintiff he should not have any ‘negroes she had the 
control of, It was furthermore in evidence, on the part 
of the defendant, that, a few minutes before the hiring 
commenced, the witness heard the defendant say to the 
plaintiff, he shodtd not pester her about: the negroes, that. 
she intended to take all the women ‘herself; that immie- 














pe oy sy eyrerne pean age es hes 
seddasgedpeety:weasioehel.odise him, thantha nakat 
the erier was the. act of the defendant, ‘and that his assent 
was her assent; that the contract of hiring was complete, 
provided the hirer tendered a good and 
the hire, and this was a question for them ; that, if. 1 
defendant had told the crier not to cry the if” 
she had.a right to do so, and. if the crier -had, / 
standing, cried his bid and knocked off the. 
py np ay 
to.act as.her agent ; that, although she had informed the 
plaintiff before this hiring, he should never. hire any nes 
groes.putéunder her charge, or, if just before the hiring 
out, she said to him he should not,have any of the negroes 
and she afterwards permitted the hiring to goon andthe 
negro.woman was knocked off to him, it was'too late, af- 
ter the negro was kngcked off, to say, that he should ‘mot 
have her; and if- the plaintiff tendered a. good bond 
to the terms of hiring and she réfused te.de- 
liver the woman, the plaintiff was entitled to recover 
nominal damages. Under these instructions, the_ jury 
found a verdict for the plaintiff. Rule for anew trialfor 
misdirection. Rule discharged and the defoudant ep: 
pealed:to the Supreme Court. . : 


“H.W. Miller, forthe plaintif, submitted the folowing 
argument : 
First—The terms of a hiring having been read from’a 
paper at the time and place of hiring, can parol evidence 
be given of those terms without the production of, or 

notice to — the paper? 
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‘It is submitted that this is not'of that Rind’ of written 
instramentts, which the rules of evidence requite the pro- 
of, or notice to produce, before their contents ¢a 
be spoken of or explained by parol. There is no ¢\ 
denee, that it was signed by any one—it was a mere 
notice to the publidf the terms of hiring—and amounted 
to nothing more than a mere memorandum to guide or 
assist ‘the memory of the person, who. announced the 
terms. It-cannot claim as high a character as’a letter, 
giving notice of the dishonor of a Bill of Exchange, to 
an Endorser. This Court has decided that “the éontents 
of such letter may be proved by parol without notice to 
produce the original.” Faribault v. Ely, 2 Dev. 67. Nor 
does it come as near within the rule of Evidenee as’ a 
paper, from whieh «demand is réad aloud in the presence 
6f @ defendarit,before suit brought. Vide decision of 
this Court in Black v. Ray, 1 Dev. & Bat. 334. ~~~ ~ 

Second—Was the Evidence as to the —s eon 
to negroes properly rejected? Cry 

tis submitted, that ~it was entirely srrelevbe to” ‘thie 
iésue, and that however cruel the ‘plaintiff may have 
been considered, it had no bearing on the question whe- 
ther there was a contract of hiring at the time’ specified, 
made according to law, between the. plaintiff and the 
defendant. Sueli an examination was ty nee 
“to prejudice and mislead the jury.” 

briaaetapieion submited that there was a contract of 
hiring. — “V7 

The auctioneer is the agent of his employer arid binds 
that employer on “ knocking down his‘hammer,” provided 
he has not instructions to the contrary. 

“ A bidding at an auction may be retracted before the 
hammer is down. Every bidding is nothing more than 
an offer on one side, and which is not binding on either 
side, until it is assented to, and that assent is signified‘on 
the part of the seller by knocking down the pease an dh 
Kent Com. 2 vol. 537. 7 
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, at the Splnig "Teter 1947, his' Honor Ju 

weiL, presiding. © ei! 

pt <r ARE 
plea not guilty. On the trial the defendant showed, 
lie was Sheriff of Pasquotank, and he offered in 

a precept from a Justice of the’ Peace, which is: 
in the exception, dnd was directed to’ any lawful 
and deliveted to one of his deputies, who arrested “thie 
plaintiff theréon, and committed him to jail. “The defen- 
dant.insisted that the precept was a capias ad satigfacien- 
dum, and authorised the arrest and imprisonment of the 
plaintiff; whereas the plaintiff contended that it was 
void, and did not justify the officer. His Honor was of 
opinion.that the process, though not strictly formal, ‘was 
valid and justified‘the defendant ; and therefore directed 
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Miiper er the yplatel 
< A. Moore, for thaigipfendant. 


- Rurrin, C, J. isisccttnashateummecceeiaeiten, 
without reference to the question, whether the process be 
valid as a ca. sa. so as'to authorise the arrest ; because, 
upon the pleadings in this case, it was not eompetent to 
the defendant, to set up that defence. In actions for 
trespass on the person, not guilty, says Lord Coxe, is a 
a good issue, if the defendant committed no trespass’ at 
all; but, by the common law, if he hath cause. of.justifi- 
cation or exouse, then can he not plead, not guilty, for 
then upon the evidence it shall be found against him, and 
upon that issue he cannot justify it, but he, must. plead 
the special matter, and confess and justify the battery. 
Co.-Lit. 283, and. we have no Statute allowing“an officer 
to give the special matter in evidence: on the, general 
issue. It is most probable his Honor’s attention was not 
called to the fact, that, not guilty, was the only plea, as 
both parties seem to have put the case upon the sufficiency — 
of the process, as a ca. sa.; but.as the error is apparent in 
the record, and is insisted on here, this Court must: neces- 
sarily reverse the.judgment and order a venire de novo. 


Psr Curiam. Judgment. reversed and mn de: novo 
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Preerdabncirienininnntmpeeenisetee, « 
pane meme -n pmane i . 
‘negative an owner of manager, 4 2 
But Pr sa lave bn the? 
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‘need riot cdntain such a negation, eer 
caagscatipeniatn baicteloatign “ 
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Appeal from the Superior Court of Law, of Chowan 
County, at the Spring ‘Porin; 1847, his a 
Catpweut presiding. : 

Tlsts'an gattliniead the tenting emia aangadatinn 
two counts. The first charges, that the defendant in &e. 
on &c.:“unlawfally did: sell and “deliver: to’a eértain 
slave, whose name to the jurors is unknown’ and'the pro- 
So nti mane teahar marae yreen = 

ster, 1 r; or person having -the control. 
slave, ecetiay ts the form, &¢” The second ‘count 
charges, that the: defendant, “ afterwards, to-wit, on thp 
first day, &e.-in the night, between the setting’ of the'sun 
and the -rising thereof, unlawfully did sell and deliver 
unité a certain negro slave, whose name to the 
unknown, and the property of some person to the jurors 
unknown, a pint of. spirituous liquor, the —— 
liquor not being delivered for “the. use of the. 
overseer, or person having: the management of said 
eontrary” é&c. ; ae ied 
: Oumot guilty pleaded, Gio evidence wan, thentitinttes 

oner, in the night time, sold and delivered spirituous liquor 
to a negro, but the witness did not know him, and could 
not say whether he was a slave or not. The couriselfor 
the prisoner objected to the evidence being-received, and 
insisted -that it did-not Jegally authorise. a ews 
But the Court received it, and charged the jury, that 
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State v. Miller. 


was evidence, on which they might find. the. defendant 
guilty. After a verdict for the Stato, the: ‘defendant 
moved for a'venire de novo. for error in receiving the evi- 
a a ecuestraheaoen and, that being 
denied, he moved in.arrest of judgment, because the 
indictment does not,aver. that the. liquor was.not sold to 
the slave “by the order.of the owner or. person having 
the management”. of the slave.. ‘The Acie 
was over-ruled andthe defendant aelen nies 





aheterney. General, for the State, yoy 
tw Moore and waite for the defendant. 


onl C. j. Upon the question. of evidence, ra the 
presumption of the state of a negro from his color, the 
Gourt thinks the decision right. In Scott v. Williams,’ 
Dev. 376, the Court said explicitly, that in this State there 
must be a presumption, that a black person is‘a slave; 
That is a presumption, not restricted to actions totry the 
right to freedom, as peculiarly applicable to -Itis 
a natural presumption arising out of the color, and the 
known fact that all persons of black- complexion, orne- 
grees, were originally slaves here; and. therefore it “is 
laid-on one, who says such a person ‘is not-a slave;te 
prove it; and‘ this extends to aetna ane rig 
question, slave or not, arises. : 

“The jadgment cannot be arrested ; because, ‘eldsdugh 
we think the objection well taken to one of the counts, 
we hold the other to be geod. Taking all the provisions 
of the act together, the effect of it is, that on Sunday, and 
also in the night time, it is altogether unlawful-to-trade 
with a slave, even with the express permission .or, order 
in writing of the owner. It seems to have been the \in- 
tention of the Legislature, that Sunday should not be de- 
secrated by that.species of traffic ; it being probably eon- 
sidered also, that much of the mischief, in point of.¢ivil 
polity, from the trading of slaves, would be provided 








State v. Miller. 
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agen sedate vy nk Updlinig te cxtiae ayy teen 
nak ringette twmestis 
the owner. ‘his latter motive led farthér to the-p 
tion of traffic with them in ‘the night time of an 
day} "it pot being deemed safe to allow them uni 
pretence to trade between sun-set ‘sind sun-tise, + 
language and grammatical ‘construction of the act, be- 
sidés the mischief in view, make this the. 
struction: The first enacting clause of the section, Rev. 
Stat. ch. 34, sec. 75, contains a general proliibition ‘in 
broad terms, from‘buying any one of certain enumerated 
articles from a slave; and then follows a liké’ prohibi- 
tion from selling and delivering to a slave any goods or 
articles of personal property: ‘Then come two provisés: 
The first of which relates to buying any of those forbidden 
articles from a slave, and allows such buying “in thé day 
titfie, viz. between the rising of the sun and “the 
ae if the slave have the Len § 
writing of the owner, écc.; to dispose of t 
nd the relates to selling to'a slave, arid 
lows “in the day time as aforesaid” the sale of any thing 
ih exchange or payment for any articles, which the slave 
had written permission to sell. Both provisos aré ex+ 
pressly restricted to the day time, and do not. allow any 
trading-with a slave, except in the day'time. Mere 4 
with a slave, either in buying or selling,’on Sunday 
any tinie but ‘the day time, as defined im the’ act, is 
thus‘left to the general prohibitory enactment in the bé- 
ginning of the ‘section. As that enactrhent forbids ‘alt 
trading, without any qualification as to the owner’s per- 
mission or any other whatever, and the provisos, which 
introduce such qualification, are expressly limited to “the 
day time,” it follows when the indictment charges’a 
trading in the night time, it takes the case out of-the 
operation of the provisos altogether, and ‘states a casein 
which the corpus delicti, as enacted by the act, is com- 
plete. There-is nothing else to be added. Being in the 
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night time, it.is no part of that offence, that it waa,done 
without the permission of the owner ; for the permission, 
if given, would not prevent the act from being a crime, and 
therefore it need not be negatived. This conclusion is not 
affected by the exception in the second proviso—“always 
excepting spiritugus liquors, fire’ arms, powder, shot, or 
lead, unless these articles be for the- owner or employer 
of sueh Slave, or by the order of te owner or person 
having the management of the same.” From its natare 
as an exception, it only takes those articles out of the 
operation of the proviso, to which itis an exception; and 
therefore, the office of it here is, to regulate the sale and 
delivery of those articles in the day time, and it ms no 
application to a-sale of them in the night.. — 

That exception, however, as we.think, ‘onbiodt neces- 
sary, in an indictmtent for selling or delivering-spirits to 
a slave i im the day time, to aver, that it was not for the 
owner,or by his order. The object of the exception 
is obvious, standing as an exception to the second proviso. 

proviso does not require that the written permission 
of the owner should specify the articles which maybe sold to 


a slave ; but it allows “any goods” to be sald.to:him .in 
exchange or payment for any of the articles, which ; the 
owner's permission (as mentioned. in the preceding pro- 

viso) authoriséd the slave to sell in the day time. The 
office af the exception was, in respect to the artieles men- 
tioned i in it, to qualify that general permission: to sell 
“any goods,” by making it necessary, not only that the 
owner’s permission should specify what the negro might 
sell,but also that it should be specified, that he might 
purchase or take in exchange these articles, to-wit: spirits, 
fire arms, &c. The meaning, then, is, that there must be 
an express direction or written order of the owner or 
manager for these articles, as the only justification for 
letting a slave haye them in the day time. But with 
such an order they may be sold to the slave or delivered 
for the owner in the day. The question then is, farther, 
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fund “article; which would be prima facie re ae , 
leaving té'the defendant to ‘shew’ the” “authority.” “How: 
evér that'may"be,‘diid we give no Opinion on it; ¥ 
ati indictment for $élling these particular anit 
day time must negative” the | ‘exchsé, “allowéd b 
ception for sn¢h a’sdle.~ “The frathé of the aét is } 
Witie iv edit Wbouteprritaous ligttors; fire’: 
t enact ént also; in soared 
tty ato those articles, thére shouldbe’ “a ‘Writke 
Mission, n ‘thatthe slave might sell thé 
‘Were given, Tat Md 
y authorise the alé to the’: these 
“Articlés or théir delivery to him for t the awe: 
ft'am@unts to’an“express prohibition” against’ the Bale Ot 
thise"aitidles, by name, wnless the slave be permittee 
writing to’ buy them or to take ‘then for his ownél 
tothem, ‘exéeption,; “unless &e.”" is so mixtd 
“OPthe offence, and in the’ same 


bring’ thé aase within both the \dfSirinsitive ee 
of thé enactment: “Here, that has‘ot Feb 
“éoant Goés not Charge the'sale to” Hay 
the flight, atid wé cannot assume ‘that fact; Ww 
allegation of it. “As atti idictment for se e 
itis defective because it does not negative 7) 
awate of Manager, as welll asa delivery for thie owner, 
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ze malicious prosecution, where e cause is ery it is 
ec O® the Court to direct the jary, that, if they find certain facts 
SNE WA a! draw ems tas cotta nie, 
« ‘there is or is not probable case ; thus leaving the questions. of fact 
_jury, and keeping their effect, in. point of reason, for the _ decision — ‘ie 
» Cont as a matter of law, 
The caits of Leygett v. Blount, No. Ca! Term Rep a 


“"'@heen, 3 Hawks 66, Cabiness v. Martin, 3 Dev. 454,: Patent 
* Stafford, 4 Lred. 392 and 398, cited and appreved..- - po dveam 


* Appeal., from the Superior Court of Law of Giistharn 
Co , at the Spring Term, ‘1847, his Honor Jade 
M ¥. presiding. 

* plaintiff sued the defendants for h@ving mali- 
etously. and falsely sued out a. warrant, and.p prosecuted 
him, with two other persons, before J ‘Justice of the 
‘Peace, for a felonious assault and robbery of the defen- 
dant Roberson on the high-way. Upon not guilty plea- 
ded, the evidence was, that on a certain day, Roberson 
and: the plaintiff, and the two other persons, who * were 
prosecuted with the plaintiff, were in the town of Pitts- 
borough together, and, that in, the afternoon, Roberson, 
who ‘was in a state of intoxication, set out on: ‘horse- 
back for his residence, which was in the country in that 
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vicinity :. Atterwands, bus how pO 
appedir, tlie witnesses saying, about.an hour or 0; 
plaintiff and'the two other persons, likewise left” 
borough together, to return, as they. said, to their respees 
tive“liomies. .The road; which led to the residences of 
Robérson, and the plaintiff and his compatiions, was the 
same for two miles and a half from Pittsborough; but‘at 
this-distance there was a fork, and the road on one hand 
was Roberson’s, and ‘that on the other, of ee 
sons.;. When’ the plaintiff and the two oth 
trial before the Justice of the Peace, Roberson was sworn 
and examined as a witness to support the ion. 
‘And on this trial, after the plaintiff had given in évi 
the acquittal and discharge of himself and the’ others by” 
the Magistrate, the defendants, for the : pipet . 
ing ptobable cause, gave in evidence the e ¢ 
Roberson, before the Magistrate, in which he ‘gated, 
he. preceeded-on- his ‘return home, to the fork, and then 
téok his own ‘brarich’of ‘the road and’ had gone half’a 
mild on it, when le: was overtaken by‘persons on horse- 
back,andithat he-tarned his face around te see who they 
were; and-diséovered that»they were thtee in number, 
and‘that two ef them rode horses of the same color with 
that ‘ofthe horses of two of the persons accused, but “did ° 
ed color of the other horse ; and that/ag“he ; 
anid before he fecogriséed either of the. ms,” 
had cgme up, he-was- knocked from his‘horse bi 
blow. across the -head with ‘ stick: and” 
p< mean by the accused, whether he ie 
believed, that they had ‘stricken him, the:said : 
replied, that he had no right to say they did; for-he’did 
not ee them, and could -not, indeed, say, whetherthe 
persons were white or black. And thre deféndants gave 
further: evidence, that: 4 ‘short time aftér the blow ‘was 
givetto Roberson, as -fixed by him ‘in his exaniination, 
the three accused persons crossed Rocky River, in _ 
patiy;a mile or two farther on their way. . 
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Upon the foregoing evidence, the presiding Judge di- 
reeted the jury, “ that it was essential to the defendants’ 
, that they should have had _ probable cause 
the plaintiff guilty, and ‘taking | legal pro- 
against him.” - And his Honor further to 
the jury, “ that it was not easy to define i : 
what probable cause was; but that he believed it to be 
such cause for proceeding as-would have actuated*@ ra- 
tional mind, imbued with ordinary respect to the rights 
of others: and should the jury conclude, in making an 
application of thé facts proved, that the evidence béfore 
the minds of the defendants furnished them, at the time, 
with reasonable grounds of suspicion and for suing out 
the Warrant, the plaintiff could not recover.” “And ‘his 
Honer further stated to the jury, * that if the defendants 
Knew or believed, that the plaintiff was innocent, they 
would thea have no cause for what they did; ‘yet; on the 
other’ hand; that it was not inconsistent with probable 
¢eaiise, though there was at the time no certain belief Gr 
settled conviction, in the minds of the a of the 
Plaintiff’s guilt.” 

“The counsel for the plaintiff insisted, that the Court 
was bound to inform the jury, as a matter of law, whe- 
ther the facts given in evidence, or any of them, amd, 
whieh’ did, or did not, amount to probable cause, apd 
prayed the Court to direct the jury, that the evidence in 
this-case, if believed by them, did not amount to-probable 
eause.° But his Honor declined giving any farther-direc- 
tions, ‘and the jury gave a verdict for the defendants; 
and from the judgment the plaintiff appealedss 


, = v 








Badger and McRae, for the. plaintiff. 
Manly, for the defendant... =. & 
ey ae wi + segs 
. “Rorrw, C. J: -. This ease brings up again the inaction, 
whibihier probable chuse is-mhattér of law, so.as tomake 
it the duty of the Court to direct the jury; that,. if’ they 




















Seiki geatain fasts ppan the evidensn,.te: drfiy, fromsthem 
eertain other inferences of faet, there is one Wheat 
ble. cause’; thus leaving the questions of fact to 
and keeping their effect. in point of reason, for | ; 






ion of the Court, as a matter of law. Upon that question, 
thea oa the Court is in the allipmatice saad 
therefore this judgment must be reversed. ie ta 


The point:is concluded in this State by ahaa 
dications. It was first présented in the case of 
Blount, N. ©. Term, R.. 123, in which the Judge-told . 
jury,.after the examination of many witnesses on--both 
sides touching the alleged probable cause, that there was 
probable cause ; and the judgment was reversed, becapse 
the Judge lad assumed the decision of the whole. case, 
inclading the facts,-as well asthe law. But it wag dis. 
tinetly admitted, or. rather affirmed, there, that” probable 
eduse, as an abstract question, is one of law and tocbe 
decided by the Judge, according to the doctrine in John- 
stom. v. Sutton, 1. T. R. 510, and the authorities therein 
cited; whichestablish. that upon « special plea and de- 
‘murrer, or a special verdict, the Court determines 
question, and that, even when there is a general verdict 
for the plaintiff, itis the province of the Court to say, 
whether certain facts, appearing on the declaration, do 
‘gt.amount to probable cause. In the subsequent, cage 
Be ion v. Gheen, 3 Hawks 66, Chief Justice ‘Tavion 
(who had tried the ease of Leggett v. Blount.) delivered 
thepinion of this Court, and admitted that the Superior 
Court-had explained to the jury correctly, what probable 
caase was, but yet held, that it was a question of law, 
whether the circumstances, being true, amounted to pro- 
bable cause, and that the parties had a right to the-opin- 
jon. of the Court, distinctly on it; and the judgment was 
reversed, because upon very complieated and contradictory 
evidenee, the presiding Judge had left that question -to 
the jury. . In Cabiness v. Martin, 8 Dev. 454, the presiding 
‘Judge decided the question of probable cause, and this 
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Court reversed the judgment, not because he assumed 
what was not within his province, but | b 

decided wrong, as we thought, 1g 4 

iffound by the jury, to be probable cause, W we 
déémed not to be so. And, in the two cases of Swaim v.. 
Stafford, 4 Ire. 392 & 398, the question was again decided 
as matter of law—it being held, in the one case, that there 
was; and in the other, that there was not, probable. cause. 
Such a series of decisions, in our own Courts, the ‘Same 
way, would protect the doctrine laid: down i in, them from 
being drawn into debate now, even, if we ‘entertained 
doubts of its correctness originally. But, independent of 
authority, our reflections satisfy us, that the principle is 
perfectly sound. It is a question of reason, whether cer- 
tain ascertained facts and circumstances, constitute a 
probable and rational ground for charging .a . 
person with a crime. If, indeed, the question was, what 
was the actual belief of the prosecutor, respecting ‘the 
other’s guilt, it would be purely one of fact, and _ 

for the jury exclusively, as that of malice is. But thatis 
not the question in such cases. It is true, indeed, as his 
Honbr told the jury in this case, if a prosecutor knows 
the person, whom he accuses, to be innocent, or does. not 
believe the apparent circumstances of suspicion. against 
him, that. then he has no probable cause for p ¥ 
however other persons, not knowing or believing as. 
did respecting the evidence, might justly entertain gus-. 
picions of the party’s guilt. But while a prosecutorabe- . 
lief of the innocence of the person charged. may deprive 
the former of the pretence of probable cause, it does net 
follow; € converso, that the prosecutor’s belief of the other's, 
guilt shall excuse him; for he must take care, that he - 
acts only on a reasonable belief. a just suspicion ; in other 
words, that he had, under the circumstances: in which he 
was placed, as found in fact by the jury, a probable cause 
to think the party guilty, so that he might fairly and 
honestly? cal him to answer the charge. It is not, there- 
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sions, it is his plain’ duty to consult those, 01 q 
aré not heated, and whose knowledge will venable, therm a 
to judge more correctly, and not at once rashly to aceuse 4 
att innocent person upon insufficient grounds. Now, out 4 
enquiry is, whether; for the determination of the question, ‘4 
as te the sufficiency or the insufficiency of the grounds of a 
suspicion, supposing them to exist in fact, the Court or 
the jury be the more competent ; and we think, very 
cléarly, that. the Court is, bevaie it isa question of 
general.ayid legal reasoning, and can best be perainey 
by those; whosé professional province and habit t is, to 
disetiss,; weigh, And decide on legal presumptions. - ‘The 
only argument against that is, the difficulty i in cases of 
many and ‘complicated facts, and  contradietory evi- 
denice, asin’ Plummer vy. Gheen, of properly sbpantting. 
.* tothe comprehension of the jury, and to the satisfacti 
of the Judge, the matters of law and fact. But that 
ohly proves ‘the difficulty of deciding such cases, whe-. 
thier by the Court or jury, and does not at all help  — 
ustin saying, whether this of that point should be decided s 
by'thé one or the other. ‘But, as was said by counsel. in a 
thecase of Panton v. Williams, 2 Adolph. and Ellis, N: oa 
S. 169; however great that difficulty may be, it, is one 
which a Judge can deal with better than a jury; as he 
does with reasonable time, due diligence, and legal. pro- 
vocation and the like ; and in the case just referred to, 
which was cited by the plaintiffs counsel, the point now 
under consideration was. after élaborate discussion, deci- / 
ded in the Exchéquer Chamber, upon a writ of etror to 
the Queen’s Bench. ‘The Court held, unanimongly, that 
in an action of this sort, if the defendant sets. up facts, 
as showing probable cause, the Judge must déte 5 
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whether the facts, if proved, or any of them, constitute” 
such cause—leaving ‘it to the jury to decide only , whetlier 
the facts, or those inferred from them,”exist'; ‘aed thit 
ig So, when the facts are few and the Gide Hina lGE on. 
not be otherwise, when the facts are numerous aiid ‘com- 
plicated., It would seem then, that making a question 
on this sibjedt must be regarded as an attempt to move 
fixed things, and cannot be successful on in — 
or here. 

As the case goes back to ‘another trial, on which ‘the 
facts may appear differently, we think it unnecessary to 
consider. those, that came out on the former trial; in refer- 
enée to the question | of probable cause, further than: to 
remark, that few cases, perhaps, could better illustrate 
the danger of leaving that question to the diseretion-of a 
jury, , whose dogisiegvet it is not acs sc ca of’ seein 
in another Court. 








* Pee Cursam, REE reversed, and-a veniré denowe. 


ROBERT G. RANKIN ¢s. ALEXANDER MATTHEWS. 


"What is stated by an auctioneer in his niverienit. cmay be explained by 
what is said by him at the time:of the sale. 


A ] from the Superior Court of Law of New Hans 
over, at the Special Term in January, 1847, his, Hoper 


Judge. a presiding. 
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JUNE TERM, 1647, 
. Rankin ¢. Matthews ‘ 
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of the annexed advertisement. 


- AUCTION. 
On Thamiay mining ut 9 lok, I will sell ‘at the Store. of. Mr. Robert. 








The facts were, that the goods: veibsined had coné 
stituted the stock in tradé of a merchant by the name of 
Robert Simpson, and were sold by the plaintiff, an aue- 
tioneet in the town of Wilmington,”at the store house, 
which had been occupied ‘by heel Some weeks, 
however, prior to the sale, the goods were conveyed by_ 
Robert Simpson to Miles Costin, to be by him sold and 
applied to the payment of a debt, upon which he the said 


@ Miles Costin was surety. The goods were taken possed- 


sion of by Costin, he keeping the key of the store from 
the time of the conveyance, until it was delivered to the 
auctioneer, Rankin, with instructions te sell for his, said 
Costin’s, benefit. 

The defendant proved a debt due to him from Simpson 
of @ greater amount than the one sued upon: 

The Court instructed the jury, that to entitle the defen- 
dant to his set off, it shoul be established by him, that 
the goods were represented and sold by the auctioneer 
as the g6od® of Simpsolf; and the evidence upon this 
point fincliding the advertisement) was left to the jury. 

The jury returned a verdict upon the issue in ee 
the plaintiff. 

The defendant hada rule for a new trial, qnd sup- 
ported it upon the ground, that the Court ought to have 
instructed the jury, that the advertisement vet 
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of itself, and conclusive upon the auctioneer, as. 
of the goods, so as to let in the set off. The 
Court thought otherwise and:discharged the rule. Ye 
Judgment for the plaintiff and appeal a 


Fredell, for.the plaintiff. . | e 
D. Reid, for the defendant. aay 


Damizt, J. The Cort charged the - jury, that the de- * 
fendant was entitled to his set off, if he established, that 
the goods were represented and sold by the auctioneer, 
as the goods of Simpsen. And the evidence upon that 
point, inclyding the advertisement of the auctioneer, was 
left to the jury ; and they found the issue against the de- 
fendant. The defendant insisted, that the’advertisement 
concluded the plainfiff to deny, that the géods when sold, 
did not belong to Simpson ; as he stated, in the said ad- 
vertisement, that they were, “his stock in trade.” We 
think with his Honor, that what was said in the adver- 
tisement by the auctioneer might be explained, by what 
was said by him at the time of the sale. All the evidence” 
went to the jury, and they have negatived, that the goods 
were sold as the property of Simpson. We think the 
Judge acted right, in receiving other evidence besides the 
advertisement, and then leaving it all to thé jury, upon | ‘ 
the question, whether the plaintiff sold the goods as the * 
property of Simpson. In England, by Statute, the auc- 
tioneer is obliged to send to the excise officer a copy of 
his advertisement, and an appyaised schedule of the’ pro- 
perty offered forsale, with the names of the owners. All 
this is intended to check the audfioneer in acabuating for 
the auction taxes. But these regulations are not in force 
here ; and the rules thére established, for the better col- 
lection of the revenue, are no part of our law. 

We think, that the judgment must be affirmed, — 


— see Judgment affirmed. 
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actiigibinapp initial 0 Gottain infants at February Term, 1833, of 
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time he never renewed his bonds as required by law. The first 
should have been at February 1836 and the second at February 1839. In 
‘August 1837, W. W.'was appointed Clerk and issued no notice to the 
Guardian to-renew bis bonds; Held, that the Clerk and his sureties were 
responsible for this neglect and were bound to make compensation to the 
orphans for any lose they sustained theréby. 

Rurnin, C. J-dissentiente. 


’ 


— 


sania from the Superior Court of Law of Johnston 
County, at the Fall Term, 184@ his Honor Judge _ 
Serrie presiding. 
This is an action of debt, upon the official bond of the 
defendant, Watson, brought against him and his sureties. 
The case isas follows: At the February term, 1833, of 
g@ Johtiston County Court, Nathan T. Allen was appointed 
‘guardian of the relators, and so continued until F 
term, 1841,-of said Court, when he was removed, and 
William R. Lee was appointed. The guardian bond of. 
never was renewed, nor did any notice ever issue 
to compel. him to do so. At the time of his appointment, 
Ransom Sanders was the Clerk of the Court, and held 
his office until the August term, 1837, when the present 
defendant, Watson, was appointed and gave bond accord- 
ing to law, which Was renewed at the August term, 1838, 
with the other defendgnts, his sureties. At February 
term, 1839, Allen and his sureties were solvent; they 
have, since, become entirely insolvent. The relators, by 
their prespétt guardian, brought suit against Allen and 
his ‘sureties, agd recovered judgment for the ay of 
$1,500, as the amount of what was due to them from 


Allen, as their guardian. The txecutiop, bm 
this judgment, | has been returned by che 





State ov. Watson. 
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bona. The action is brought on the bond executed bygthe 
defendants, at August term, 1838, and the breach assigned 
is, the failure of Watson, the defendant, to issue to Alten 
@ notice, from Febmary term, 1839, to the May term 
sueceeding. It is admitted, that the defendant did not in 
fact, know; that Allen had not renewed his bonds, nor did 
the records of the Court show it in any other way than 
by their entire silence on the subject. There was a ver- 
dict for the defendants and an appeal by the plaintiffs: 





J. H. Bryan, Busbee, and Iredell, for the plaintiffs. 
W. H. Haywood, and H. W. Miller, for the defendants. 


"Nass, J. Upon the trial below, his Honor, the presi- 
ding Judge, gave judgment, pro forma, against the plain- 
tiffs.. In this opinion, I do not concur, but believe that 
the plaintiffs were entitled to.a judgment, to the full 
amount of the injury sustained by them, .in consequence 
of the failure of the Clerk, the defendant, Watson, to 
issue a notice to Allen, as assigned in the declaration. % 

The bond, on which the action. is brought, is im ‘the 
form usual to such instruments, and concludes with the 
following cevenant, “and in ail things do and execute the - 
several duties of said office, as required by law.” . Did ad , 
the law make it the duty of Watson, as Clerk of the Court, , 2 
te issue the notice to Allen, as set forth in the case, and 
have the-plaintifis been injured by his failure go to 
do? Te my mind it is perfectly clear, that. it was his 
duty, ex officio, to issue the notice, and that, not to do it, 
was a breach of his bond., The Legislature of our State 
has exhibited a praiseworthy anxiety to guard the in- 
terest of orphans. From the year 1762, to the year 1825, 
they have enacted many laws with that vi .To save 
the expensive, and often tedious, opplicationtye a Court 
of Equity, by the Act of 1762, ch. 69, they gave tothe 
Superiorand County Courts the care of orphans, and 

« their estates, in their respective counties, heemete: it their 
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pon wildogeies gonrdiptn, ana tke tien thoes hood 
good and sufficient sureties. And to ensure a. an 
anit faithful discharge of this duty, the Magistrates, 
are on. the bench, when the appointment is made as 
bond taken, are, themselves, ¢onstituted sureties atthe 
guardian, if they fail to take such sureties as are good at 
the time. And, in order that the orphan may be at no 
loss to-know to whom to look for indemnity in such a 
case, by the Act of 1825} ch. 18, sec. 2, it is made 
duty of the Cierk of the Court, “to make a record of, and 
enter at large upon their doeket, and endorse upon 
the guardian bond, the names-of the Justices, present in. 
Court, and granting the guardianship,” &c, By the 15th 
section of the Act, of 1762, the County Court ‘is requi 

to hold’ an orphan’s Court apnually,,to which all guar- 
dians are required to return their accounts and have them 
settled; and the Act of 1816 makes it the duty of the 
Clerk, ex officio, to issue notices to all guardians to make 
suchreturns. By the 4th. 9th and 16th sections of the Aet 
of 1762, it is made the duty of the séveral Courts to re- 








" move any guardian, by them appointed, who is abusing 


his trust, “or where such guardian or his suretiesare 
likely to become insolvent,” and “to make such order for 
securing the estate of the ward, as they shall think fit 
and proper.” _ In the year 1820, ch. 5, for greater security 
of the estates. of orphans, the Legislatare provides, 

ali giardians shall renew their bonds every three years 
fromthe date of their respective appointments. And by 
the 2nd section, it is made the duty of the Clerk of. each 
Court, to issue mma = in the nature of a scieri facias, 
against each guardian, failing so ,to do. By this “Act, 


two evils were inflicted upon those, whose interest it. was 
intended te,subserve ; the one was, that no sci. fa. dssued 
without a order of the Court, and.the acca wag, ‘that 
much-expense was incurred. To remedy,them, another 


Act was passed in 1524, ch. 16, which Tete in- 


stead of the scieri fucius, required by tg Ac 


».“the 
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State v. Watson. 


Clerks be required; to issue an ex officio sammons. This 
is a succinct. history, in part of the legislation of this 
State, upon this important and interesting subject. “ The 
object of the Legislature cannot be mistaken ; it is to pro- 
tect those, so helpless in themselves, and so needing pro- 
tection ; and if these laws are duly énforced, it can searce- 
ly be, but that the estates of orphans will be secured. 
‘The question in this case arises under the Act of 1824. 
The phraseology i is certainly awkward—the Clerk is re- 
quired to issue an ex officio summons; the meaning is too 
obvious to excite any doubt; it is, that the Clerk shall, 
ex officio, issue a summons. By the Act of 1820, it is 
made the duty of the Clerk to issue a sci. fa: and the 
practice under it was, that no sci. fa..issued. without: an 
order of Court. The consequenée was, that it very rarely 
issued at all, for the want of some person to move in the 
matter. Toremove this difficulty. it was made the official 
duty of the Clerk to issue the notice. If it be his official 
duty, then, unquestionably, the omission on his part to 
issue the notice, is a breach of his bond. - But it has been 
urged here, that the records of the County Court of John- 
ston, when the defendant Watson, was appointed Clerk, 
did not show that Allen had not renewed his bonds, and 
that he, Watson, was ignorant of the fact, and that no 
was, at any time, made to him, to issue a notice, 
nor did the Court make any order to that effect. This 
may be ali true, and doubtless is so, but it does not, in my 
estimation, form any justification for Watson, or, in-other 
words, prevent a breach of his bond. There was no ne- 
cessity for 4 request, or order of Court, for it was his duty, 
as Clerk and by virtue of his office, to issue it. If he was 
ignorant of the fact, as alleged, it was a culpable 
ignorance, which cannot, and ought not, in my opinion, 
to protect him. Allen’s bond was renewable at February 
term 1836, and at February term 1839. Watson was 
appointed: Clerk at August term 1837, and then toolg pos- 
session of the recards. They told him When Allen was 
. 
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srt ae to lay down any role 
if any can be. In my opinion, it is not. 
cessary to.say more upon dhe Eclat thon that, Send 
time is too short. But eighteen months elapsed from the 
period when Allen ought first to have renewed his bond, 
et Esters tone 1836, and, the time when Watson 
was appointed Clerk, to-wit, August term, 1839. And in 
1839, when it ought, I presume, again to. have been re- 
newed, Watson was the Clerk of the Court. 

It. is_no-answer te the claim of the plaintiffs, that Al- 
len’s first failure was while Sanders was the Clerk of 
the Court, and that his failure to issye the notice gave 
them. a right of action against him and his sureties. 
This i ; is certainly so, but it does not relieve the defendants 
from their liability for a breach of their bond, by @ Ike 
failure on the part of Watson. 

It is asked what damages are the plaintiffs entitled to, 
and by what rule are they to be ascertained? My'a 
swer ig, the plaintiffs are entitled to damages to 
amount of the i injury sustained by them, from the failure 
in, the performance. of official duty ‘by the’ defendant, 
Watson, and that in this case, a rule has been résorted 
to,, which is satisfactory te my mind, to-wit, the “ability 
of the guardian, Allen, to pay to the:plaintiffs what*he 
owed them at the time the notice Ought to have been 
issued - -by Watson, and, his, now, entire itidbility. In 
August 1837, when Watson was appointed Clerk, Allen 
and his sureties, were sol¥ent, and ‘so eontin#ed up to 
February term, 1639; that is, Allen had property suffi- 
cient to pay all his debts, and, of course;'whiat he owed 
iad ce the’ defendant, Watson, issued the 

rey term to May” term, 1899; 











SUPREME COURT. 


State v. Watson. 








during which period Allen and his sureties were solvept, 
the Court might, and doubtless would, have ‘taken the 
necessary steps to ‘secure the estate of his wards, either 
by compelling him to renew his bonds, and give new pes 
sufficient sureties, or by taking such other steps as 
might have deemed necessary. 

‘Believing, then, that it was the duty of the defendant, 
Watson, ex officio, to have issued the notice to the guar- 
dian, Allen, I am constrained to say, in the language of 
his 6fficial bond, that he has not “done and executed the 
séveral duties of his office as required by law,” and that 
the plaintiffs have a right to be compensated in damages, 
to the full amount of the injury they have sustained by 
his delinquency. 

In my opinion, the judgment of io tl was. errone- 
ous, and there ought to be a venire de novo. 


Danict, J. Watson was the Clerk of the County Court 
of Johnston, and he ‘and his sureties are‘ sued on his 
official bond, given, on the 28th day of August, in the 
year 1838. The condition in the bond alleged to ‘be 
broken, is as-follows: “ And that he (the said William 
W. Watson) would in all things do and ‘executé, the 
several duties of said office (of Clerk) as required by 
law.” _ The breach, assigned upon this condition ‘in the 
bond,’ was, that Watson had not ex officio, issued a notice, 
agreegply to an Act of Assembjy to one Allen, the ‘then 
guardian pf the relators, for him the said Allen, to come 
into Conxtand. reneW hig guardian bondg; he, tlie Said 
Allen, bagjeg. heen appoimted by the Ceinnty Court of 
ihc to, the yelato ws in the year 1833, and 
pov ing. shear gu ' He had efpenewed his 

@s-the lay directs; for three’ years, next 
cal th day of Febranry 1839 ;. piven $ the 
Bree olin that they, ; 

‘Me Judge non-suited the plaj ' 
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State 2. Watson. 


_ Me think that the non-suit as 
law to take notice, that the 
Was Wik thosiéed his guasdion boed a the 
by law. Laat wes fea, cos ot tes deen 
(ex officio) to have issued a scieri facias to 
come into Court and renew his bond, according to the 
of'the Avt of Assembly, He did not issue 
the notice, and it seems to us, that the aforesaid condition 
in ‘his official bond was broken; and that, the plaintifis 
éntitled to recover nominal damages at least.’ Bat 
‘the damages could be further ‘increased by. the 
‘would have behooved the plaintiffs to shew to 
their satisfaction, that, if the notice had been issued, re- 
turnable to November term 1838, or to February term. 
1899, the guardian was then able, and would have given 
the additional sureties required by law ; orthat the Court 
would:then have removed him, on his failure to give such 
additional surety, and_would have appointed another 
who would have recovered the whole demand 
of Allen and his sureties, before their failure ; or would 
have recovered something, out of the wreck of the estates 
of Allén-and his sureties. The verdict of the jury mhst, 
of.course, be regulated by such proofs, as the . 
can make upon the questions aforementioned... | 
the’jury should be of opinion, that Allen would not, or 
could not, have given additional surety for his guardian- 
stiip, or that nothing could yetvamerrions 4 
oe , out of the estates of him and his 
been daly given engl the Clerk, 
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damages to be assessed, by the, jury,: as 
pace cr sacl ara loss may appear fo have arisen 
from the negligel of the Clerk, or not. ee 
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We think, that there must be a new trial. / ij 
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ee ON THE RELATION OF JOHN A. PARKER vs.’ 
‘- OW. WOODSIDE & AL. . 


A Sheriff, io whee 4 a writ has been delivered, but who gops;out of office be- 
fore the return day of the writ, has no power to make the —e it,and 
* therefore is not liable to amercement for not doing so. * 

It is the duty of the Sheriff, going out of office, to deliver all se itiepatieo- 
maining in his hands, to his successor. © 

A jndgment of an amercement against a sheriff is not conclusive against the 


sureties on his bond. They may show ‘that the judgment was either 
fraudulently or improperly obtained against their principal. = =. « 
‘Phe case of McLin v. Hardie, 3 Ired. 407, cited and approved. .. . 
fideppeat from the Superior Court of Law of New Hano- 
ver County, at the Special Term in Sp: diene 
Hipnes Judge Man y presiding. 4 
~ This was an action of debt on the official bona ofthe 
defendant, R. W. Woodside, as Sheriff-of’ Brunswick 
County, torecover against him and his sureties the amount 
of an amercement, for which judgment nisi was ‘obtain- 
ed against said Woodside at September term 1844; of 
New.Hanover County Court, and which ‘was. made 
absolute at December term 1844, of said Court. » BV 
The said bond bore date on the 5th day of September 
1848, and expired on the 5th day of September 1844, be 
ing the last of several official terms of said Sheriff; and 
it was proved and admitted, that an execution had been 
placed in the hands of the sajd Woodside, Sheriff as afore- 
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sates ER PN New Hanover. Caunty 
Court, and returnable to the September term of*said 
Court} ahd it was further proved that some time in the 
inonth of August 1844, the Sheriff 
held the said execution, and had levied upon'a tract of 
land belonging to the defendant in said execution; that 
the said Sheriff had failed to return the said execution'to 
September term 1844, of New Hanover ‘County Court ; 
that the said term commenced on the 12th’ day of Sep- 
tember 1844, and that the amercement against the Sheriff 
had been obtained for failing to return-the said execution. 
' On these’facts it was contended, that the defendants 
were not liable, inasmuch as tio proceeding to ameéree 
the Sheriff had taken place until the 12th day of Septem- 
‘ber 1844, seven days after the expiration of his” 

and that, admitting the vinintift to be at liberty to 
J eiaina: the judgment of amereement to shew, that, al- 
though the amercement had been rendered - after the éx- 
piration of the sheriff's officigterim, it had been for a par- 
ticular default, yet that woald not help the plaintiff be- 
catise the default, for which he had been amerced, had also 
occurred after the expiration of his official year. The 
plaititiffinsisted, that the judgment and amercement-were 

against the Sheriff and his sureties, «aud 

definitively fixed their liability. A verdict was'taken for 
‘thé plaintiff, with leave tothe defendants, notwithstand- 
ing the’ verdict, to move that the plaintiff ‘be nomsnited, 
shotild the Court be of opinion that om the facts the plain- 
tiffiis not*in law"entitled to recover ; and the 
of this opinion, @-non-suit was pee entered: and 
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LW. H. Mayuied: for the plaintiff. ~ ° qoert 
Strange, for the Gerataens. pete” 
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‘Dawu, -J. The execution, which the relator 1 phate 
in the hands of Woodside, commanded the sheriff to re- 
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turn it,.and what he had done under it, to the next term 
of the Court out of which it had issued. “And the Act of 
Assembly subjected the sheriff to @ penalty of $100, in 
ease he neglected to return the writ. The Act, being 
penal, must be construed strictly. Woodside was not 
sheriff, at the time the execution was returnable; he, by 
law, therefore, could not return the said writ into Court. 
The new sheriff or coroner, as the case might be, was the 
proper person to return the writ. It was the duty of’ 
Woodside,. however, to turn over, or surrender to the 
new sheriff or coroner, all the writs in h's hands, to: be 
returned to the ensuing term by the new officer. -If the 
plaintiff jn this execution has been injured by the old 
sheriff neglecting to do his duty, he has his remedy by 
an action on the case against him; but he is not entitled 
tothe penalty.of $100. The plaintiff insists, that: the 
defendants are concluded by the judgment against Wood-. 
side for the $100.. We do not think so; the sureties of 
the sheriff may shew, that the judgment was.either frau-. 
dulently or improperly obtained against their principal 
It seems to us, however, that the case of Mclain v. Har- 
die, 3-Ired. 407, runs nearly upon all fours with this case, 
and is decisive of it. It was then held, that a sheriff, to 
whom a writ had been delivered, but who went out of 
office before the return day of. the writ, had no-power to 
make the return on it, and therefore was not subject. to. 
anamercement for not doing so. Without over-ruling 
this ease, (which we do not feel disposed to do,) we are. 
fe er hRaRRONRRIRNENRS eo 


Per Cortam. J udgment afirmed 
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“Appeal from the Superior Court of Lawof 
Ganip ads Spice Rpm. tetiehin Bia —— 
TLE, presiding. 

The “prisoner was indicted for the- eusednn of ‘Alfved 
Flowérs. In opening the case for the State, the Solicitor 
stated, that he expected to prove from antecedent 
aswell as from the circumstances attendant. 
killing, that.it was done with malice express, or, if-he 
failed in that proof, he expected to show that the homicide 
Wen teeeiped unden oivenmetaness, tram haan 
would imply malice. _ x inn li 

He then called Samuel’ Flowers, the father of theode: 
ceased; who testified that he was sent for, and went te 
the house of his son, about nine o’clock on the night. hé 
—that his deceased son’s wife, seemed greatly distressed, 
which she made in weeping—that he saw some person: 
uncover the corpse of his son, when the. prisoner, ‘who 
was present, remarked, that he had laid him cold.;|. . 

Mrs. Flowers, the widow of the deceased, was then in- 
treduced. She stated that the prisoner came to her:hus- 
band’s house about.one o'clock of the day, on which ‘the 
homicide was committed, that he and her husband ap- 
peared to be friendly, and her husband invited him to 
drink—that shortly afterwards, a quarrel arose between 
them. in consequence of some offensive language used by 
the prisoner, and after a short time, she heard her hus- 
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band complain to the prisoner, that he had cut his panta- 
loons, and the witness said the pantaloons were cut, but 
she did not see-by whom, or how it was done—that the 
parties then appeared to become friendly, and continued — 
to drink together, until her husband became very drunk, 
andthe prisoner excited by liquor, but not. drunk—that 
and her husband were connected by the 
marriage of the former with an Aunt of the latter, and 
the latter frequently called him Unele Jack-+that 
towards night, another quarrel arose between them, and 
her husband went out of doors, when the prisoner shut 
the door. upon ‘him, ‘and refused to .let him come+in 
-~but. uponher husband’s getting a pestle: to beat 
down’ the door; and her interposition, the door -was 
opened=that her husband then took a chair and sat 
down,:and told the prisoner that he had come there 
uninvited, and he might take the road and go home 
—that the prisener then commenced giving the damned 
lie, to\every thing said by her husband. or herself—-that 
her husband arose from his chair, saying, he: could not 
stand it, and, as he did so, the prisoner came towards him 
with his knife drawn, and thrusting it at him—that her 
husband, thereupon, raised his chair and pitched:it over 
the prisoner’s head. without intending, as she thought,ite 
strike: bim—that in. the effort to throw the chair, lier hus- 
band staggered and fell, upon which ‘the ‘prisoner in- 
stasitly rashed apon him, and gave him ‘several stabs 
while he was.down—that she assisted -him to rise ‘and 
he went towards the door, where the prisoner followed, 
and stabbed him once or twice more on the back—that 
she then’ assisted him to the bed, upon which’ he laid 
down, and soon after died; she also testified to the fact 
ofthe prisoner’s mocking her, and saying, that -he en 
laid Alfred cold. 
Dr. Hicks was then introduced and testified, that he 
was called to see the deceased about nine o’clock of the 
night when he was killed—that when he arrived, lie 
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it appeared tohampinest inflicted with a dick knife. 
witness, testified further, that the deceased was alow, 
corpulent, strong made, athletic man, about forty years.of 
age, and-that, when he arrived at the house .of the « 
ceased, the prisoner appeared to have bee 
was not drunk. | bid ( Aeege 
‘fits centeadd fon the Skate hate anneungedithes they had 
closed their testimony, and-would introdugeino other wits 
ness, unless it became necessary to do, so, in consequenge 
of the testimony introduced in the defence. §  ~sye oy 
_ The counsel for the prisoner, then called two witnesses, 
to’ prove, that Mrs. Flowers had given a different account 
ofthe transaction, when examined before the juryjof- ine 
quest. One. of these witnesses, who. acted as coroner; 
testified, that on her examination before the jury,of ins 
quest, Mrs..F lowers, said, that when she saw. ithe chair 
raised, and the knife drawn, she beeame 
tured .and went towards the door, and: presently ‘she. 
heard. noise, as if something bad happened, and, turning. 
around, discovered her husband going towards. the bed, 
on which he fell; and. soon expired. They stated, upon 
orgss-examination, that when Mrs. Flowers was ‘sworn 
to-give testimony before the jury of inquest, she- appeared 
to be greatly distressed, and very few questions were put 
to cher. And-they.both testified that she had 
borne a good character, and they: would enna 
_ Another witness, Theophilus Barfeld-a-litetiiania ithe. 
prisoner, was then called, and testified, that Mrs. Flows. 
ers stated to him, that she did not see her husband-killed, - 
Rananpeeay sits-<8.anenante sep any hen :bagheiae 
raise the chair. ei coe 
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The prisoner’s counsel then introduced as witnesses, 
John‘and Robert Flowers, sons of the deceased, who: at- 
tended the trial, as witnesses for the State. “ Robert 
Flowers, the elder of the two, a lad, sixteen or seventeen 
years old, testified, that he was not at home, until late in 
the’ afternoon of the day, when -the prisoner came to-his 
father’s house; that, when he went into the house, he saw 
the’prisoner sitting on a table with a gan in his hand ; 
that he demanded the gun of the prisoner, who immedi- 
aitely delivered it to him: that he then went out of doors, 
amd when he came back, he found the prisoner lying 
on a bed; that his father sent him to draw some liquor, 
and when he returned, he found his father sitting in a 
chair near the door; that the prisoner came towards his 
father, when his father arose from his chair, ‘took it up, 
and threw it towards the prisoner, and it passed'a little 
above his head without touching him, (and he believed 
his father intended to throw it over his head without 
striking him.) and in doing so, he staggered and fell, when 
the prisoner rushed upon him, and stabbed him; that he 
did not see the prisoner have any knife in his hand, whet 
he first cante towards him, and he saw the prisoner draw 
it from his pocket at or about the time, when his father 
raised the chair, and the prisoner rushed upon his father 
instantly that the chair was thrown; that immediately 
after his father was stabbed, he got up and went towards 
the door, and the prisoner followed and stabbed him 
again, and his father then went to the bed and laid down, 
and soon afterwards died ; that‘he did not see his mother 
assist his father either to get up from the floor, or to earry 
him to the bed. and thought, if she had done so, he would 
have seen it. He testified farther, upon cross-examina- 
tion, that after his father was dead, he went into ‘the 
yard where the prisoner then was, and asked him’ why 
he had killed his father, to which the prisoner replied, 
that-if he did not clear out, he should send eo 
cut throat. 











not do it, if he had to be hung for it the next day... . 
allen Manly, anochr witnem for. the State, toatiigh 
that about the Christmas before the killing, which,w 
the last day of January 1846, he was at the house of the 
ogee etmurangy fess retty k 


men, " Other witnesses were then called, who stated 
they’were at the house of the deceased after he wasdee 
on the night he was killed, and heard the prisoner. ss 
repented, chat he had aid Alfred cold, and that he ane 
fested-indifference to his death, . One of these witness 
testified, that before this transaction, the pris -ané 
deceased appeared to be friendly, and that th one 
was a cowardly man, but violent when drunk. «. 

It was proved by, several witnesses, that. the p xiao : 
and the deceased lived within a short distance - of one, 
another, were upor! terms of intimacy, and in the habit of 
exchanging frequent friendly visits, and there, was. 
evidence of any disagreement or ill feeling 
at-any time. Some other testimony was give ch 
is unnecessary to State.  __ . . 

The :prisoner’s counsel admitted, that if the pon i 

of Mrs. Flowers were to be. taken as true, the prisoner. 
was guilty of murder, but they urged upon various grounds 
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int the was-not to be believed, and ey amas that 
e account of the transantion given by Robert Fk 
was the true one,, and, if it were, then they 
at the throwing of the chair, by the deceased, at 
oer, was legal provocation, that the hobhabde ' ‘was 
prompte by the provocation, and the prisoner's offence 
was thereby mitigated to man-slaughter. They con 
tended, further, that at the time the deceased rose up {rot 
his ‘chair, he and the prisoner’ were upon friendly terms, 
that there was no evidence of any previous malice on the 
9 besa prisoner towards the deceased, and that none 
properly be inferred from his subsequent 
especially when it was considered that he was then h 
excited by the use of ardent spirits, and that, 
there was nothing to show that the prisoner did not c 
aaa provocation, which he re¢eived. ed 
Pisa woqphioolag: after insisting that the fes- 
timony of-Mfrs. Flowers was true, contended rete ee 
aie. Stood alone upon the testimony of Robert 
there was no legal _Provocation for the killing, that the 
ring of the chair by the deceased. was not, under the 
amstances, a legal provocation ; but if it were, the 
prisoner did not act under its influence, but acted from 
malice towards the deceased, and this was to be inferred 
from his language and conduct towards the deceased, 
after he came to his house and up to the timeoof the fatal 
deed, and also from his language and equdnat after he 
had killed the deceased. 

"They contended further, that the, -sestinisies of the 
Messrs. Manly was also to be considered, not in the 
light of threats towards the deceased, but as-showing, in 
connection with other circumstances, the motive by which 
the prisoner was actuated, when he killed the deceased. 

The Court charged the jury upon the testimony of 
Robert Flowers, that if the parties were upon friendly 
terms up to, and at the time when the deceased rose ‘up, 
raised his chair, and threw it at the prisoner, the throw- 
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found that he did not act. it, but acted uj 
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his conduct towards the deceased, oe tot 


ve, they had a 
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ft s of the case, 
the pare yee peewee he priso 
after the death of Flowers, ta show whether the prisoner 
ee nn we Sa 7 
The prisoner was convicted of murder. "iad 
start vie bested because the Court instructed 
‘that they might consider the testimony of | 
s’ and also the testimony in relation tothe ngus 
Se eed of cha’ geist os the gh ot ! 
and after it was committed, as ascertaining whether fi 
acted upon legal provocation, or upon malice ow ds ti 
lndonaed = 
Motion over-ruled. Sentence of sat posed an 
genie De tn 2 
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» Rorrm, C. J. The prisoner-lost. no ‘advantage by. not 
to the admissibility of the testimony, of the 
,as the counsel for the State, in sthe-opening, 
ome an expectation to prove, that the killing was upon 
express. malice. To that _ purpose, that evidence "was 
material, if the jury, from it-and other circumstances, 
that Flowers was the person, or one of the per- 
sons, whose life the prisoner threatened ; and. it would 
bo the stronger, the more frequently the threat was ut- 
tered, and the greater the length of time through which 
it was répeated, as tending to show that the prisoner's 
had brooded over vengeance, and that he delibe- 
purposed to have the other’s blood. 9 ~ - #6 
But, after getting. in the evidence .in that way, the 
Solicitor, in using. it before the jury, distinctly admitte 
that the threats were not directed towards the ‘ 
and:he could not well have contended otherwise, im the 
absence of any evidence of ill-feeling between. thie par- 
ties, and after full evidence of the friendly relations that 
had subsisted between them. He, however, urged, that 
the deceased was not the object of them, those 
threats, {amongst other things) “showed the motive by. 
which the. prisoner was actuated when he killed: the de- 
ceased.” And. in reference to that position, the Court, 
after expressing the opinion, that, according to the evi- ‘ 
denee of the lad, Robert Flowers, there was.a legal-p 
vocation, directed the jury, that the testimony of. 
Manlys’ did. not show malice towards the deceased in 
particular ; but that, nevertheless, “they might consider 
it, in connexion: with the other circumstances, to show, 
whéther the prisoner acted upon the provocation, or with 
malice.”. The question before this Court is, whether that 
direction was right or not? We think it was not; 
cause that was not such evidence as would authorise the 
finding, that the killing was upon malice, and not upon 
the provocation, and, therefore, that it was ormamnouae? 
leave the point to the jury on it. 
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the intimation of one. We only mean to say, that 

were proper subjects for the consideration of the , 

upon the point before them. But the instruction ; 

to those circumstances this other, as also proper for thejr 

consideration on that enquiry ; namely, that a year-be- 
and also a month before the homicide, the prisoner 
clared his intention to-kill two or three men—it being 
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at the same time admitted, that the, pcteouer joa. ts; x0- 
ference to the deceased, but that he meant, nar 
Now, thiat issaying, that it may be inferred, mot: 
-@ present sufficient provocation, that the prisoner 
one person on express malice prev tng si 
a, 
he declared that he had a mind ta nih n 
Person. - oe areca of an intention to-kill/an 
certainly cannot stand higher, as evidence of an un- 
provoked purpose to kill Flowers, than the actual ki ng 
of that other. If we suppose, then, that the : 
apn ipso year. ‘and a month | refe 
this killing, they had seen the risoner wantonly st 
| dca ements 
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im. If proved, it would, of itself, be no.evides 
this killing, or the quo animo, on which the Court on 
leave # case tothe jury; and it would be é neon 
elusive, and therefore ¢alculated to mislead’ the ury, 
when left to them, in aid of other evidence, on those. ye phie 8, 
It would, in effect, be giving the prisoner's general 

r in evidence against him; or even worse bo 
that, as this is particular evidence (which the 
would not be prepared to answer) of anevil d 
towards certain persons formerly, as the foundation of a 
presumption, that the prisoner afterwards killed another 
person malo aniino, instead of having done so, were 
mediate provocation proved. 

“Tt is true, that there are cases, in which the killing § is 
murder, though there was no intention to kill the dé- 
ceased in particular. But: they all stand upon entirely 
different grounds from the present. The cases, alluded 
to are those, in which a person shoots at one man, upon 
malice towards him, and happens to miiss him, and kill © 
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\ Badger, for the plaintiff. 
range, for the defendant. 


, ae This is an action dalled g. €. - gi. 
The pleas are, “ liberum tenementum,” and “ not guilty.” 
The first plea admits the fact, that the plaintiff was in 
possession of the close deséribed in the declaration; and 
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that the defendant did the acts complained of ; raising 
only the question, whether the close described.was the 
defendant's freehold or not. 2 Greenleaf on Ev. Sec, 626. 
But under igries of “not guilty,” the defendant may 
give in evidence any matters, which go to show that he 
never did the acts complained of ; for example, that he 
did not enter the. plaintiff’s close ; so, he may. show, that 
the freehold and immediate right of possession are in 
himself, or in one, under whom he claims title ;. thus dis- 
proving the plaintiff’s allegation, that the right of posses- 
sion isin him. 2 Greenleaf 513. . Under the first plea, 
if it stood alone, the plaintiff would have had to prove 
nothing but the amount of damages he had sustained; 
and the burthen of proving that the freehold was in the 
defendant (if the fact was so) lay upon him. Under: the 
other plea not guilty, (the defendant may plead double) 
the plaintiff was driven to the necessity of sustaining 
by. proof, the affirmative allegation in his declaration, 
that the defendant broke and entered his. close, a 
thereon his stables. . a, 
_The eastern abuttal of the close, as described : im; 

plaintiff’s declaration, is Watson’s line. The 

show his constructive possession of the place, when the 
defendant entered and built his stables, began ‘his. evi+ 
dence by exhibiting a grant, made.to John McFarland 
for 150.aecres of land, and dated the 18th of August 1787. 
The first line of the patent, ran to Smiley's corner, 
(Gulledge’s grant of 1774, or 5,) then with, and beyond 
his line South 60, East 180 poles, to a stake among three 
pines.on. Watson’s line ; then, with and beyond it, South 
35, West 125 poles ; then North 67, West 184 poles to 
the beginning. The plaintiff then introduced a deed, 
dated on the 30th day of December 1816, from A. Nichols 
son to Angus Gilchrist, for the same land, and described 
by: the same boundaries. He then proved, that A. Gil- 
christ entered and possessed the said lands up to his 
death, in the year 1834,:when he devised it to his som 
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James Gilchrist, who took it into possession.. James Gil- 
christ conveyed the same land te the plaintiff, John Gil- 
christ, by deed, dated the 20th day of January, in the 
yéar 1840, who entered and pooueset 1 (reweagg 


mencement of this action. 
~» '"Phe-distance called for, in the plaintiff’s. second line, 


giwes out before it reaches Watson’s line as contended by 
the plaintiff; he, however, insisted. that he had a right to 
goto the Watson line, called for in his title deeds; and-he 
offered witnesses to prove, that it had been so reputed 
and understood for a long time. ‘The-defendant objected 
to parol evidence, as inadmissible to establish where 
Watson’s line ran, before the plaintiff had laid a founda- 
tion for such evidence, by showing some written docu- 
ment, that Watson ever had a line for any land in that 
neighborhood, and he insisted, that the plaintiff should be 
non-suited in case of his inability. to produce some writ- 
ten document to that effect. The Court, however, re- 
fused to non-suit the plaintiff, and let in the parol evi- 
denee. We think that the defendant has no right:to 
complain of this ; because, independent of the plaintiff’s 
right to prove a line of Watson by reputation, the Court 
had no right to non suit, if the plaintiff was willing «to 
risk a verdict against him. The defendant did not, how- 
ever, rely upon an error in that decision, and stop his case. 
He proceeded and exhibited a grant for a 100 acre tract 
of land to one Thomas Gaddy. dated in the year 1773, anda 
deed for the same lands from T. Gaddy to Alexander Wat- 
son, dated in the year 1776, and thus, himself, showed. a 
line of Watson, as called for. Both parties, then ad- 
mitted, that the call for Watson’s line, in the plaintiff’s 
title deeds, must be the Western boundary line of the 
Gaddy grant.- And where that Western line ran, or lay, 
was the bone of contention between the parties. 

The plaintiff insisted that the red dotted line, designated 
as X. N. Y., was the true Watson line. And the defen- 
@ant, (who had married Watson’s daughter, and had pur- 
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chased. of him, the two fracts of land mentioned on the 
plot, to-wit : the Gaddy grant of 100 acres, and the Alex- 
der Watson grant of 250 acres,) insisted that. the -black 
line, as running from -black L. to- 2, was the 
Eastern -of the John McFarland grant, and was 
deltodedieichenantas bendenteaeine 
tiff's-deeds. If his position was true, the locus in qyo, 
would be the defendant’s freehold. The land had. been 
granted, and if the stables were within the boundaries of _ 
the plaintiff’s title-deeds, then the long continued adverse 
possession of the John McFarland land, from 1816, to 
1848, under colour of title, would bar McFarland and his 
héirs, and give a good title tothe plaintiff. Theplaintiff. 
proved, that he-had cleared a field of 30 or 40 acres, soon 
after he purchased the land in the year 1840, up to within 
eighty yards of the stables, and they were built by the 
defendant in the year 1843. The defendant then proved 
that.he had a field, and had continued in possession of it, 
ctaisaing under the colar of title he detived from: Wat- 
son, for more than seven years. 

He proved, that his field extended West of the red 
dotted line N. ¥.- To repel the force of this testimony, 
the plaintiff offered the record of an action of ejectment, 
which had been brought by Angus Gilchrist, as lessor, of 
the plaintiff, against the defendant, in 1819 or. 1820, in 
consequence of a controversy, that then arose between 
them, about the said boundary line, in which there was 
a verdict and judgment for the plaintiff. This evidence 
was objected to by.the defendant, but was admitted by 
the Court: We think, that the Judge did right in ad- 
mitting the evidence, for the purpose for which it was 
offered in this case. The land was described in the de- 
claration in that suit, in the same manner as it is in the 
present declaration, and in the grant to McFarland ; and 
on the recovery by Angus Gilchrist, the present defendant 
abandoned. the land on the Western side of the line N. Y. 
as having been recovered in that suit, upon the groun# 
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that NV. Y. wan the boundary befWreon the partiies ; or; at 
least, the plaintiff so contended, and it was a proper ques- 
tion for the jury, whether the defendant had so abandoned, 
and if so, for what reason. Forit would 
for the plaintiff upon‘the question of bow , if the de- 
fendant had admitted as far back as twenty-five years, 
that the boundary was in truth as the plaintiff now claims. 
Now, to that end, it was material to give in evidence, the 
record.of the former suit, in order to show for what land, 
and by what. boundaries, the recovery there was, and thus 
satisfy the jury of the -defendant’s reasons, immediately 
after that trial, for removing his fence and — it 
where he did. 3 y 
. The defendant contended, that the plaintiff could net 
maintain this action, though he had established’ his title 
up to the red dotted line X. Y., because.he had not're- 
gained. possession of the locus in quo at the date of his 
writ. _ The Court said, that this action might be main- 
tained for the first entry, if the plaintiff had a constructive 
possession of the locus, at the time the wrongfal'entry of 
the defendant was made, although he had net regained 
possession at. the date of the writ. We concur in ‘this 
opinion, and have given our reasons in Smith v. Ingram 
&§ others, decided at this term. The defendant also in- 
sistéd that at the time the act complained of was com< 
mitted, he was as much in possession as the plaintiff. 
The Court charged the jury, that, if the defendant, when 
he removed his fence, after the trial in the ejectment, i in- 
tended to place it on the red line X. Y., so as not to en- 
close any land West of that line, but did by mistake place 
it so as toinclude a part of the land West of that line, 
it would not avail to give him possession up’to the 
line H. J. even if that was the boundary of the Wats 
son grant of 260 acres. We see no error in this part 
of the charge of his Honor. Where the tenant claims 
by @ disseisin ripened into a good title by lapse of time, 
h@-must show an actual, open, and exclusive possession 
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and use of the ar he own, adversely tothe title of 
the demandant. It must be known to the adverse claim: 
ant or be accompanied by cireumstances of notoriety. 


2 , 557. If the defendant intended itoplace 
his: line and to abandon all the laid westof 
chino Gwbehiiras &qlethin piped 


the accidental circumstance of thie daheuinebe ievlaunibiey 
the fence; placing a small part ofvit west ofithe line, 
would not satisfy the requirements of the jaw,'that) the 
defendant's possession west of that. line, must be adverse 
to the title of Gilchrist. -Green v. Harman, 4: Devii¥§8. 
The defendant insisted, that’ the plaintiff must: stop atithe. 
termination of his distance, and then his. eastern) fine 
must be the black line, L. 2, as there was no evidenop*of 
a’ Watson line in ‘1787, or at. any period. anteriortherete. 
Where ‘another known line is called for,and the distance 
gives out before reaching the line called.for, the distahee 
is to be The defendant is mistaken, when 
he gays, there was no evidence ofa: Watson tine in 1987, 
or before. For Watson purchased the Gaddy tract. of 
land im-1776 ; and the lines of that tract, after that date, 
were called Watson’s lines, as. we learn. irom: Watson 
himself, in his survey of his grant for 250 acres, surveyed 
the 10th of November, 1785. . In that. survey, the-lines 
of the Gaddy land, are called Watson’s lines.. And whe- 
ther this evidence-was furnished on the trial by the plain- 
tiff'or the defendant, is now: quite immaterial. ‘The 
defendant insisted, that the line H. I. was the western 
line of the Watson grant of 250 acres; and that.he had 
been in possession for more than seven years,of: the 
lapped part; before the plaintiff took possession in the 
year 1840; and he contended that his seven years pos- 
session under Watson’s grant, gave him a better title -to 
the locus in quo, than the plaintiff. 

The answer to this portion of the defence i ‘is, that the 
sevén years possession by the defendant of the lapped 
part, could not be made out, without resorting to the 
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possession. of the very smail part of the land; thatiwas 
by mistake, included within the defendant’s fence, when 
he in fact intended, as the jury have found, to | it on 
thered.line. That possession ef the land by the .defen- 
dant, inside of the fence west of the red line, not an 
adverse possession, in the opinion of the Judge and jury ; 
and a seven years possession (not adverse) never ripens 
the tenant’s title into a perfect title. For an adverse 
possession is one taken exclusively and upon a claim to 
hold as his own against the true owner. 

We cannot discover any error in the decisions of the. 
Judge, unless it may be the admission, in evidence, of the 
judgment and exeeution against John McFarland > if, | 
indeed, that be an error. The title deeds exhibited by 
the plaintiff, beginning with that from Nicholson, and 
the evidence of the continued possession from the year 
1816 up to this time, gave him just as good a title, with- 
outthe judgment and execution, as with them. They, 
therefore, were immaterial to the plaintiff’s right. to re- 
coyer.in this action; and being so, it is not necessary 
that we shoulddecide on their validity, as their admission 
Poe nA tran pemsncerirssit 
arin , 








Pre Contam. . Judgment affirmed. — 
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days before the term of the Court, he is liable to the ai 
dred dollars, prescribed by the Statute, Rev Stat. ch. 
a :' 


Appeal from the Superior Courtof Law, ” onion 
County, ‘at’ the Spring Term, ‘1847, his Honor Judge 
Oaowetx" presiding 

This ty tm detion aginst the Sherif of Berd or Wo 
for making a false return of, “too late to hand to execute 
in tinte,” on a capias ad respondendum, siedout from the 

Court of Chowan by James Lemit to the us6 6f 
Burton W. Hathaway against William H. Capehart, atid 
George W. Capehart ; and was tried on nil dedet' pleadéd. 
Tle writ: was delivered to the defendant, seventeen days 
before the term to which it was returnable, prt 
turn was made in the defendant’s name by" his: 

Upon evidence of those facts, given on the part 

plsintif the defendant inilated that ‘the plashtit SOUR 
not recover : first, because he had not given evidence, 
that either of the Capeharts was an inhabitant of Bertie, 
or’was in that County, while the defendant had the writ : 
and-secondly, because the writ was not delivered twenty 
days before the sitting of the Court. A verdict wastaken 
for the plaintiff, with leave to the defendant to move to 
set it aside and enter @ non-suit, if for either of- those 
réasons the law was against the plaintiff ; and afterwards 
the Court, on the motion of the defendant, did ‘set ‘the 
verdict aside and gave judgment of canteen toed 


plaintiff appealed. 


Heath, for the plaintiff 
_A. Moore, for the defendant. 
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Rurrin, C. J. If Hathaway had sued-the defendant for 
not executing the writ, or for a false return of non est 
inventus, it would have been incumbent on, higto allege 
and establish, that the defendants in the writ, in the 
Sheriff’s County.» But that circumstance has noappliea- 
tion to aniaction for the penalty for-such a return as this, 
which falsely alleges that the writ came to hand too late 
to,be executed—even if the defendants therein mera. in 
the County. 

The case therefore depends on the anenuis asin. sale 
om the trials, which. is the only one which is argued here. 

The Act of 1777, ch, 114, sec. 14, provides, that all waits 
in the Superior Courts, shall be executed at least. ten.days 
before the beginning of the term, to whieh they shall .be 
returnable ; and that process executed at anyrother time 
shall, be adjudged,. void. on the -plea of the defendant. 
Rev. Stat, ch. $1, sec. 53,, The Act of the, same: year, ¢h. 
118, ,sec..5,.enacts, that eyery Sheriff shall, execute all. 
waits to him directed, and make due return thereof under 
the penalty of £50.(fixed at $100 in 1821) for each negr 
lect, ‘where.the process is delivered: twenty days before 
the sitting of the Court, to which it is returnable, tobe 
paidto the party grieved, by order of the Court on motion. 
The section then proceeds: “ And for every false return 
the, Sheriff shall forfeit, and pay £50, (raised to $500, in 
1836) one moiety thereof to the party grieved, and the 
other moiety te him or.those who will.sue. for the same, 
and be, moreover, liable to the action ef the party grieved 
for damages.” |. .Rev. Stat. ch. 109, sec. 18. 

In the first. place, it seems clear, that the return i is 
false; for the writ was delivered in time. to give the 
sheriff seven clear days, in which he might have served 
the writ. It did.not “come to hand too, late to execute 
in time.” Indeed, the defendant's counsel admitted, that 
an action would lie on this return for the party grieved 
for his damages. He contended, however, that the pen- 
alty was not given in such ‘a case ; but that the. correct 
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exposition-of the: ‘Act is, that, as the first slainwt 

the t, for not making any return, only \ 

the writ has been delivered twenty days, the second 
clause gives the’penalty for the false return of onlysuch 
a writ, as that before spécified ;. that is ‘to say, one’ des. 
livered twepty days. But the language of the-two parts 
of the section does not bear out that construction. The 
amercement is given expressly, and only, for not return- 
ing 'a-writ, that had been delivered twenty days at least. 
The+snoceeding clause, which gives the penalty fora 
false return, is net thus expressly restrained’ to: a writ, 
that‘had. been thus.long delivered; nor does it use the 
words, “such writ,” or any other term of reference to 
the preceding provision. But in the most | 

phrase itdeclares, that for every false return, the sheriff 
shall incur the forfeiture: If, however, the two cases of 
making no return, and of-making a false return, stood on 
the samerreasons, the Court, in order to effectuate the 
apparent: legislative intention, would, probably, feel aue 
thorised. to restrain, by construction, the general: terms, 
used respecting the false return, to the particular ease 
before specified, of a writ delivered twenty days. But 
the two ‘duties are very different. It was‘ well under- 
stood, that sheriffs ‘could not, return writs to various 
Courts in distant parts of the State, if the parties were 
at liberty to put them into his hands up to the last day. 
Therefore, the law does not give an amercement to one, 
who will not return it. But no such reason appli¢s to ‘a 
false:return ; for the fault in that case is, altogether, on. 
the part of the officer. He may not be obliged to-go’ to 
the Court’or return the writ—at least, not under pain.of 
amercement. . But, if he does go there, and undertake to 
return the writ, he ought to return it truly. There is no 
reason why he should not. If he-had served'the writ, as 
‘ he might, surely the law, although it would-not fine for: 
not returning it, would not leave it to him to return cepi’ 
corpus, or non est inventus, at his option. The Act never 

41 





SUPREME COURT. 
Lemit v. Freeman. 








meant to confer the privilege of falsehood in any case. 
theugh in some cases it would not fine f making 
areturn. Therefore, there is no. ground, on which the 
Court is at liberty to disregard the words of ‘the’ statute, 
by holding that the forfeiture is mot incurred by “every” 
false return: 

Some doubt was at first éaterteloc’, sthetban this re- 
tizen-60 too fate to hand” was in its nature such an an- 
swer to the writ, as to amount to one of. those returns, 
which the Legislature meant. But upon consideration 
we think it is. It is a recognised return, and has long 
béen. Com. Dig. Retorn D. 1, F. 2, 3. If false, it- works 
a:prejudice to the party, like other false returns. - Indeed, 
ene of the objects of the St. 13, Ed. 1, ch. 39, wasto give 
a remedy for falsely making this return of Tarde. After 
reciting that Sheriffs will not return writs, and also that 
they return them falsely, it provides, that “such-as do 
fear the malice of Sheriffs shall deliver their writs in the 
open County, and may take of the sheriff or under-sherift 
a bill, wherein the names of the demandants and tenants 
mentioned in the writ shall be’ contained, and that the 
seal of the sheriff or under-sheriff shall be put to the bill 
for a testimony, and that mention shall be made. of the 
day of deliverance of the writ: And that, if the, sheriff 
will not return writs delivered to him, and it be found by 
inquest before the parties of assize, that the writ was de- 
livered to him, then damages shall be awarded. to. the 
plaintiff or defendant:” “And by this mean,” it is added, 
“there shall be remedy, when the sheriff returneth, that 
the writ came too late, whereby he could not execute 
. the King’s command.” So it appears. clearly enough, 
that this is one of those false returns ancijently complained 
of, as being made by the malice of sheriffs, and remedied 
by Act of Parliament: Other parts of our Act of ’77, 
which require the sheriff to mark on the process the day 
he received it, and giving the forfeiture and damages for 
a false return, have the same purpose. It is.said, indeed, 
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~) | WHE STATE vs. GEORGE, A SLAVE. 

‘The-acts and declarations of an accomplice are evidence when they are part 
of the res gesta, and done in furtherance of the common design.' = ©. ~ 

Batito make the acts or declarations of another, evidence against a prisoner, 
© conapieney 4 cupaton dasign betweyen them mapt by extablitiade:,. % 


Appeal from the Superior Court of Law of Granville 
County, at the Spring Term, 1847, his Honor Judge 
MA4nLy presiding. 

The prisoner was separately tried upon an indictment, 
int which he was charged as principal, and Mary Mead- 
ows aS. aceessary before the fact, with the murder of 
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James Meadows. In the course of the trial, a witness 
for the State, having been examined as to.some other 
matter, was then interrogated by the’ Soligifor for the 
State, as to tHe acts and declarations of Mary Meadows, 
tending to show hostility to her hugband, and an intention 
to cause.some great bodily injury to be inflicted ‘upon 
him. This was objected to by the prisoner's counsel, but 
the Solicitor stating at the sdme time, that he then in- 
tended toGall witnesses to prove a*cosdpiracy between 
Mary Meadows and the prisoner, it was admitted by the 
Court, 

Evidence was then introduced to shew-a guilty con- 
nexion between the prisoner and Mary Meadows, which 
it is not thought necessary to repeat. 

In another, and subsequent stagé of the cause, after a 
recess, and before re-commencing the examination bof 
witnesses, the prisoner’s counsel, addressing the Court, 
remarked, they supposed it was unnecessary to repeat 
the objection already made, to evidence.. To which the 
Court replied, it was deemed unnecessary ; that objec- 
tion would be considered as made to all testimony of 
same kind. If they desired, however, to make a point as 
to the admissibility of other evidence upon other oa. 
it ought to be mentioned. 

No exception is taken to the instructions given to the 
jury. There was a rule fot a new trial, on account of 
improper testimony. Rule discharged. Judgment and 


. eppeel 








Attorney General, for the State. 
aPatger E..G. Reade, and Gilliam, for the defondan. 


oN Asn, J.. The’ prisoner is indicted, together with Mary 
Meadows, for the murder of James Meadows, her hus- 
band, the first as principal, and the second as a¢cessary 
before the fact. ,The prisoner was tried alone, -On ‘the 
trial a witness was called to state, “acts and dectarations 
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‘of Nar Meadors tending wb her hus- 

band, ané an intention to cause some great bodily injury 

py see on him.” Objection being made, on belialf 
‘ 








the prosecuting offiter stated, he intendéq 
to.introduce witnesses to prove a conspiracy between thie 
prisoner and "Mary Meadows. The evidence was’ ‘ad- 
mitted by the Court. What these ‘acts ‘were, or what 
were the declarations of Mary Meadows, the case does 
Hot inform usygny further, than that they tended to show, 
the state of her fe¢lings towards the deceased. “Ah iie- 
complice is certainly a competent witness, either for or 
against a partner in the perpetration of the offence, if he. 
be nota party to the téecord ; and if he be, his declara- 
tions will be heard, under certain testtictions. A simple 
bald. declaration \ will not be received, ¢ it be, iw it- . 
self, an act; as in treason, to make it evidence, it Be ac- 
companied. by an act, of which it is explanatory ; for 
which act. his. accomplices are responsible ; and the de- 
claration must be a part of the’res gesta, and’ be ‘done ‘in 
furtherance of the common design. ‘The American Fiir 
Company v. United States, 2d Peters 364. Gooding’s case, 
12 Whe. 460, 1 Phil. on Ev. 414, 4th, Haw. PC: Book 
and, ch. 46, sec. 34. Cabiness v. Martin «and others, 4 
Dev. 110. 1st Greenleaf’s Ev.’ 345. State V. Poll. 4, 
Lavinia, Ath Haw. The declarations and acts of Mary 
Meadows had none of the qualities, rendering them évi- 
dence ggainst the prisoner. The acts, as far as the-ease 
discloses, were not such as he was answerable for, nor 
wére they done in’ furtherance of the common design, | 
to. wit : to murder James Meadows. They were deserip- 
tive, simply and entirely, of her feelings towards her titis- 
band, without pointing in the most remote mainer to the 
prisoner. For this reason, if there was no other, Febould 
send the case back to another jury. c 
‘But there is another, and still more formidable éiijedtion 
to the sustaining of the verdict, in this case. ‘The prose- 
cuting officer, when he offered in evidence these acts and 
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declarations of Mary Meadows, was sensible, that, at that 
state of the case, they were not admissible; to make them 
so, he declared his intention to prove-a conspiraey, ¢ and it 
is to be presumed, such a conspiracy, as would authorise 
theirintroduction. The prisoner was on trial, for the 
murder of James Meadows, and the conspiracy to be’ 
proved, was one to effect that crime; and so the Court 
' must have understood it. Does the case show, that any 
conspiracy was proved? It states, “that evidente was. 
then introduced, to show a guilty connexion, and that it’ 
was-not thought necessary to go into particulars.” It ap- 
pears; that, after the introduction of this testimony, the 
Court took a recess, and “upon resuming the trial, ‘the. 
prisonér’s counsel renewed his motion; or, rather, in- 
formed the Court, that he had not abandoned it, and the 
evidence was not Withdrawn from the jury. Whatever 
doabt might’ rest upon the admissibility of the acts and 
declarations of Mary Meadows, as. proved, coupled with . 
evidence of a conspiracy, to my mind it is perfectly clear, 
thats as the case appears here, they were not admissible. 
The words, “guilty connexion,” have no definite meaning, 
as descriptive of any particular offence. The combina- 
tion of a parce] of smugglers is a guilty connexion; so, 
to rob; or to commit an assault or battery, or to strike for 
higher wages, all these, are guilty connexions, punishable 
bylaw. But the words, in common parlance, when applied . 
to a mah and woman, mean a ¢arnal connéxion. If A. 
charge B. a, woman, with having a guilty connexion with ~ 
C. ninety-nine men, out of every hundred, will understand 
it,.as a charge of incontinence on the part of B. And 
if the words were introduced inte a declaration for. 
slander; with’ proper averments, no jury would’ hesitate 
to hold them slanderous. And we are required to hold 
that these vague expreSsions show, that ‘a conspiracy to * 
raurder James Meadows existed between the prisoner 
and Mary Meadows, for it is the only ground upon which — 
her acts and declarations were, or could be, held admis-~ 
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sible. “dh in:procinale, na ifthe Ry Hl 
prove the existence of a conspiracy,-had offered .no.evi- 
dence of it. In such a case, it cannot be denied,-that the 
admission of the declarations would be maaaha 

neous. The State did not redeem its pledge ;. it. did not 
prove a conspiracy, of any kind,.and there was error in 
the admission of the dectarations of Mury Meadows... it 
is, however, objected, that the prisoner cannot now avail 
himself of the’objection, as he has not put-it.into his bill 
of exceptions. This is a Court of errors, and the 

way to bring cases here for our consideration, is by a. 

of exceptions ; but for the convenience of all parties,.the 
statement of the case, under the sanction of,the 
received in the place of a bill; and it is true, wean 
take no notice. of any objection, whi¢h is. not stated in 
the case,.or does not appear upon the record, properly so 
calted. The prisoner’s objection does appear upon the 
face of the bill tendered by him, as I understand. it. 
Whether there was such a conspiracy, as would legalise 
the acts and declarations of Mary Meadows, as evidenee 
against the prisoner, was a preliminary question of 
and of fact, to be decided by the presiding Judge. .. 

the errors committed in adjudging the facts, submitted.to 
him, we have nothing to do; our business. is only with 
errors. of law. . At the time, the evidence. of the acts.and 
declaratiens of Mary Meadows: were received, \it was 
admitted that it would not be evidence, unless a conspi- 
racy was proved. The case does not show that any.con- 
spiracy was proved, but, in its place, a guilty connexion, 
which might, or might not,’ be. evidence ef one, but.as- 
suredly was not one; and his Honor, in so deciding that 
- it Was, as, we must understand from. the. case, as, sent 
here, committed an error in law. it is no answer to say, 
that such could wot have been, in fact, the, decision of the 
Court. I cannot look to any thing. which’ is not’ in the 
case ; ‘more particularly, when the life of a human being 
is at issue. If the case had stated, that a-conspiracy to 
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murder James Meadows, was proved, the prisoner, ‘tote 
as this, question is concerned, would have been conela- 
ded ; tmless be had set forth in his exception, some legal 
objection to it—as" that it ‘was a conspiracy to commit 
some‘other crime; andthe acts and declarations of Mary 
Meadows, in: fartherasece of the eomirion desigh, would 
have been evidence against him. The case states; that, 
“it ts unnecdsary to.go into particulars:” that is, of the 
guilty connexion ; But the notes of the presiding Judge 
were sent up: ! have not looked into them, as they con- 
stitute no part of the ease. Godwin’s Case 5th Tre, 403. 
It is‘objected, that these particulars ought to have been 
set out by the prisoner, in the case.. I cannat see to 
what purpose or effect. To my apprehension, the prisoner 
has/6mitted nothing it concerned his interest to state. -If 
tisbill of exception does not state correctly the matter ex- 
depted to, the Judge is not bound to sign it; otherwise 
he is: Here, he has-signed it, and we mist consider 
as stating all that was ‘necessary. It is further stated ‘in 
the ease, that the prisoner did not complain of the ehrarge. 
No, the Gomplaint is, that the declarations of Mary 
Meadows were admitted without proof of the existence 
of a conspiracy, which alone, could legalize them; and - 
this appears, upon the face of thé ease. I have little 
doubt, that mach m6re was proved at the trial, upon this 
particular point, than is stated in, the case,’ but F must 
deeide it as .it ig; T) cannot look .out ‘of the bill of ex- 
deptions, 

When the dostayelions were first: ddfetied,; they were 
objected, to; and when the guilty connexion was proved, 
the motion to reject them was again renewed in substance. 
What more the prisoner could do, I cannot perceive... It 
appears to:me, he. dit all. ‘through his counsel, it ‘was 
necessary or proper for him to do,'to bring his objection 
before the Court. It surely was, not necessary for him to 
ask for an instruction from his Honor; that these acts and 
declarations of Mary Meadows were not evidence against 
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him. His Honor hind elready. decided shat they. ean 
consider the declarations and acts of Mary. 

given to.the jury, withoyt proof of. any .conspiraey be- 
tween her and the prisoner ; and, in this there was error. 
In my. opinion, the. arinenere is renichien -to. omy 


de novo. 


~ Damiet,, J. As to the prisoner’ fanfic jo! be a 
by | the ‘confessions. of others, it may be, remarked, in 
eral, that the principle of the law i in civil, and. 

is the same. In civil cases, when once the fact of 

agency or partnership is established, every act and. 
laration of one, in furtherance of the common. busine 
and until its completion, is deemed the act of all... d 
80, in, cases of conspiracy, riot, or other crime, perpetra- 
ted by several persons, when once the conspiracy or com- 
bination is established, the act or declaration, making a a 
part of the res gesta, of one conspirator or accomplice ir in 
the prosecution of the enterprise, is considered the act 
of all, and is evidence against all. Each. is deemed 1 to 
assent to, or command, what i is done by any other in fur- 
therance of the. common object. But after the common 
enterprise is at an end, no one is permitted, by any sub- 
sequent act or declaration of his own, to affect the others. 
1 Greenleaf’s Evi. 233. State v, Poll and Lavinia, 1 
Hawks, 442. United States v. Gooding, 12 Wheat, 459. 

2 Peters’ Rep. 358. 2 Stark. Evi. 232, 237. Roscoe on 
Boi 60. The State, had, first, to establish a conspiracy 
between the prisoner and Mrs. Meadows, to murder 
Meadows, before any evidence of declarations of her’, 
were admissible against him. The case states, that evi- 
den¢e was introduced to show, “a guilty connexion be- 
tween the prisoner and Mary Meadows, which it is not 
thought necessary to repeat.” How then, can we see, or 
say, that any conspiracy ever existed between the 
peopel: Mary Meadows to inurder the deceased, or 
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to do him some great bodily harm.” “A guilty connez- 
ion”—what about? what do these words mean! I must 
confess I cannot tell. I cannot say that ‘a combitiation 
Ot conspiracy between them, to kil] the deceased, is the 
plain. meaning of the aforesaid words. And without a 
combination or conspiracy, between the prisoner: and 
Mary Meadows, to kill or do some great bodily harm 
to the deceased, the acts or declarations. of Mary 
Meadows, relating to that subject, could .not lawfully 
be given in evidence against the prisoner. “The -pris- 
oner moved for a new trial, beeause the Court permitted 
the declarations of Mary Meadows (without oath, or 
an.opportunity of cross-examination,) to be given in évi- 
dence against him. The State replied, that there was 
“evidence intreduced to show a guilty connexion between 
you and -her.” Can this answer be a satisfaction of the 
previous requirements of the law, before acts or declara- 
tions of others, are admissible, as evidence against a 
prisoner? I think not, and am of opinion, that a new trial 
‘should be granted. 

It is said, that it was the prisoner, who tendered the 
bill of ex¢eptions; and it was his duty to state the fact, 
(if it was a tact) that the declarations.of Mary Meadows 
were admitted in evidence against him, when no combi- 
nation between her and him, to. kill the deceased, had 
been established. - And, I ask, if he has net done-so? | If 
there had in fact been a combination to kill, proven oh 
the trial, then the Judge ought to have refused to sign 
this bill of exceptions. 








‘ .\ 
Rorrm, C. J. I think there ought to be a. venire, de 
viovo, upon the ground, simply, that the acts and declara- 
tions of the woman, which were given in evidence, are 
not of such a nature, 4s can affect the prisoner. Tomake 
the acts and declarations of one person, those of another, or 
to allow them to operate against another, it must appear, 
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that there was a common interest or purpose, between 
them } as applied to the case before us, that there was.a 
conspiracy to murder the deceased} formed between his 
wife and-the prisoner. But, that isnot all which | 

to appear’; before the acts or declarations of one of: the 
corspirators can be received against another, it must be 
shown, that they were acts done and declarations uttered, 
in furtherance of the common design, or in execution 
the conspiracy.. They must be acts and detlarations « 
the one, that wete autHorised by the other, or such as 
became necessary in the prosecution of the joint business 
or eriminal conspiracy. It has, indeed, been held in this 
State; that the declarations of one of the parties, unless 
they accompany acts, so as to come within the rule of 
pais res gestal, can only be received against himself, 
Poll  ‘Lavinia’s case,.1 Hawks. 442. But, admitting 
that to be too strict a rule, no.case has carried the doctrine 
further.than has been just mentioned ; that is, that the 
acts and declarations must be such as relate to the com-. 
mon business, or purpose, and in furtheraace of it. Now, 
this evidence does not appear to be-of that character. I 
do not deem it material, or, rather, so indispensable, that 
the conspiracy should have been established in the. first 
instance, that the judgment should be reversed on that 
ground merely. _Though that is the more natural, and. 
convenient order of proof, it would be sufficient to support 
the conviction, if it was made to appear on the trial; so 
as,to show that, on the whole, there was no prejudice to 
the justice due the prisoner. But, supposing a 

to murder the deceased to have been shown in this case? 
That does not seem to be any Such connexion between that 
conspiracy, and the evidence given of the woman’s aét, 
and declarations, as conveys to the mind the slightest im- 
pression, that they were in furtherance of the conimon 
purpose. If, for example, a conspiracy between these 
persons appeared, for having the deceased murdered ; 
and then Mary Meadows had procured another person to 
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do thie deed, that ‘act of ‘her’s and ‘any instruction’ she 
gave for tle mode ‘of executing it, might be evidence” 
the prisoner. ‘But, the evidence, inthis case, was 
entirely of a different kitid ; being nothing’ more “than 
naked indications of her personal hostility to her kusband, 
and, of her intention to have great bodily harm done +o 
him. It cannot be seen that those acts or declarations 
were calculated or designed to bring about the killing of 
her husband, or, in any manner, furthered the common 
} between the prisoner and herself.” * 

On this ground, I think the judgment erroneous. Town 
that, Iam entirely of a different opinion ftom that of my 
brethren, as to the consequences of the deficiencies in the 
billof exceptions. It istobe recollected that this isa Court 
of errors, and that every verdict and judgment prove to us 
their own correctness, until the contrary appear. There 
is no case sent here, no report of evidence, on Which We 
are to see all the facts set forth, that are legally sufficient 
to authorise the judgment given: But it lies upon’ the 
appellant.ta allege an error, and then to sét forth, in his 
exceptions, such of the facts of the case, as will show the 
opinion: to which he objects, to be erroneous in point of 
law. The bill of exceptions is the production of ‘the ap- 
pellant, and contains his words, with the signature ‘and 
seal only, of the Judge to verify it. Thus looked 4t, it 
seéms plain to me, when the prisoner’s exception says, 
that évidence was given to shew a guilty cotinexion be 
tween him and Mary Meadows that, in common fairness 
to the presiding Judge, and to the State, we must under-: 
stand him to admit, that it establishes the guilty contiex- 
ion before spoken of in the exception, that is, one to mur- 
der Meadows.’ ‘What other can be imagined, ‘in ‘re- 
ference to this accusation? That, as it strikes mie, must 
be the just interpretation of that expression, if it stood 
alone. But the conclusion is irrésistiblé to my mmé, 
when the prisoner further states in his exception, that he 
does not think it necessary to set out the evidence of that 
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connexion. For what. else can. heyiitemeds therefeom, 
than that the evidence legally established a guilty con- 
nexion between the woman and himself, and that i was 
such a guilty connexion « as was relevant to this. trial, and 
to the question of evidence raised by him-on the triak?, 1 
agree that the statements in the exception are very. im- 
perfect, and-unsatisfactory: such as will not.enable us — 
to see distinctly whether the decision was rightor wrong. 
But whose fault is that? Very clearly, the prisoner's. It 
would have been much more correct to have stated im thé 
exception, for example, what were the acts and. declara- 
tions.of Mary Meadows, that were given in evidenge,in- 
stead of saying merely, that they were acts and: declara- 
tions, tending to show hostility ; and so of the particular 
conspiracy alleged, and of that conspiracy, (or connex- 
ion, as it is called) “which was. proved. But the pris- 
oner declined, expressly, to have that latter evidence 
set forth; and, surely, in a Court of error, he cannot 
complain, that it was not stated, nor insist that, if stated, 
it would have proved merely a case of crim. con, 
or any other connexion not releVant to the question then 
raised. The truth is, that even the counsel at the bar, 
though the same who tried the cause in the Superior 
Court, did not suggest such an idea ; but insisted-qnly on 
the.two points, that it was error to receive the evidence 
of Mrs, Meadows’ acts and declarations ; first, because 
they did not grow out of or concern the common purpose 
of the prisoner and herself; and secondly, because: they 
were admitted before the State had ast the oonenanay 
to kill the husband. 

_ I think, if this were a civil nathan: no one would ‘doubt, 
that it was not a case for reversal, merely because the 
appellant had not set forth the evidence given ‘to show 
the kind and extent of the connexion between these par- 
ties, He would be told, that, if he chose to keep that: in 
the dark, the judgment could not be reversed, if there 
could be any guilty connexion, that would justify the ad- 

















State v. George. © 


mission of the evidence ; because, it was incumbent on 
him to show affirmatively an error. It is the same in 
criminal, and even in capital cases ; for the Statute puts 
all cases upon the same footing; there being no means 
of bringing up any eause to this Court, but by bill of ex- 
ceptions and appeal thereon. 

Supposing, then, the other point.in the case to have 
been against the prisoner, I could not have united in re- 
versing the judgment, because the prisoner declined 
stating the evidence, or used the vague expression, “guilty 
connexion” —if,as the case stands, it can be deemed vague. 
Bat upon the first ground, I concur in reversing: the 
judgment ) p 


Pex Curiam. Judgment reversed, and.venire de novo. 
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The plaintif med out a ‘writ ngeiast Jamar Bowlen, which wae nitebitd. 
“ non est inventus ;” the plaintiffs in_ their joint names may sustain an 
action for a false return, both as informers or as the parties grieved. 

The ignorance of a sheriff's deputy, who makes-a faloe setura, if in fet in 
was false, does not excuse the sheriff from the penalty. 

When a defendant in a writ is openly and at large in a County, nenset indentite 
is a false return ; and, if he cannot be taken elsewhere, the statute re- 
quires, that the sheriff shall go to hie place of residence, before he makes 
that return. 

If a sheriff, who has mesie process in his hands, finds the defendant ani 
really endeavors to arrest him, and is prevented by any sufficient cause, 
or if, after arrest, the defendant is rescued, he should return the facts in 
excuse for not taking the bedy, and not return generally non est inventus, 


contrary to the fact. 

Rescue is a good return in excuse, and the sheriff may retara, that he did not 
‘take the body, because he was kept off by force of arms. 

The sheriff is net obliged to summon the power of thd County upon mime 


Process. 
What is an excase to the sheriff for not pores an arrest is matter of lam, 


after the facts are ascertained. 
The case of Crumpler v. Gliseom, No. Ca. Term Rep. 79, cited and approved, 


Appeal from the Superior Court of Law of ¥ 
pee at the Spring Term, 1847, his Honor i 


ETTLE presiding. 

" Seca wetiiei nis ts ceca whl for making 
a false return of “not found,” to a capias ad responden- 
dum, at the suit of the present plaintiffs against James 
Bowles. Plea—anil debet. 

On the trial, the defendant insisted, that the plaintiffs 
could not unite in this action; but the Court held other-. 
wise. It then appeared in evidence, that the writ was 
delivered to a deputy of the defendant, and that, while 
he had it in his possession, he saw Bowles and hada 
conversation with him in Surry, “and attempted to arrest 
him, but failed to do it ;” and that he then delivered ‘the 
writ to another deputy of the defendant, without inform 
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ing him of the, previous transaction ; and that the latter 
deputy went twice to the house of Bowles, for the purpose 
of serving the writ, and did not find him there, though on 
one of the occasions, he saw Bowles at a distance, but 
could not get near him ; and, that, without consultation 
with the defendant, he then made the return, “not. found.” 

The Court instructed the jury, that if they were satisfied 
the deputy, who first had the writ, made reasonable efforts 
to arrest Bowles, and that the return was made by the 
other deputy without any knowledge of what had been 
done by the former, then they should find for the defen- 
dant.. Verdict for the defendant and appeal. 


Beaudet; itor the plaintiffs. 
«No counsel for the defendant. 

Rorrix, C.J. The action, we think, lies for the two 
plaintifis. The act gives the penalty, one moiety to the 
party grieved and the other moiety to him, or those that 
will sue for the same. These plaintiffs fill both charac- 
ters, and are entitled to the whole recovery. 

* It was not correct, that the defendant's liability de- 
pended at all upon the ignorance of the deputy, who 
made the return, of its falsehood, if in fact, it was false. 
That might, perhaps, affect the liability of that, deputy, 
if the defendant sought a recourse on his deputies for a 
Joss sustained by him in the premises. . But, as between 
the plaintiffs and the defendant, the return is that.of the 
defendant; and, as he is liable for the acts and omissions 
of his deputies, the return is to be considered, as having 
been made by himself with all the knowledge of the facts 
possessed by both or either of the deputies, It is his 
fault to have deputies, who will not communicate, the 
one to the other, such acts of the one, as are material to 
a return, Which the other is to make; and the sheriff 
cannot be excused for a false return, by the belief of a 
deputy, who made it, that it was true. That, however, 
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ia:nekin samuash, cqnoaquanie.in Umisenacil shin: rehare., 
basnehas event OO been made—that is, was true.. 
pon that point, the opinion of the Court is for-the 
sininstan. ‘When. the defendant in a writ is 
at large in the County,.non est inventus is a false return >. | 
and, if he cannot be taken elsewhere, the Statute requires 
moreover, that the sheriff should go to his plaice of abode 
before he makes that return, Jn this case, however, the . 
party was actually found by- the deputy, who had-the. 
writ, and he-conversed with him, as we must take itjat 
the ordinary distance and i in presence of each other. It: 
is stated, indeed, that there was evidence, that the deputyy 
“ attempted to arrest Bowles and. failed.” ._We are. not 
informed what were the efforts to. make the arrest, ner 
why they were not successful. But the facts, as stated, 
do not justify the return as to its truth’ in fact. It may 
be admitted, he was not obliged to return cepi corpus upon 
those facts. Yet, certainly, he could not truly return now 
est inventus, any more than he could-have done it, if he 
had actually taken Bowles, and he bad been rescued. As 
the sheriff’s returns cannot be traversed, and the only" 
pan for a false return is by action, it is right that re- 
‘should be required to be made strietly according to 
the facts. -If then, the deputy, after finding Bowles, really 
endeavored to arrest him, and was prevented by any 
sufficient cause, the defendant should have returned the 
facts in excuse for not taking the body, and not return 
generally non est inventus, contrary to the fact.. Reseue 
is a plage return in excuse, May v. the Sheriff of Mid- 
dlesex, Cro. Jac. 419. And it is held here, that the sheriff 
may return, that he did not take the body, because he was 
kept off by force of arms. Crumpler v. Glisson, N. C. T. 
R. 79. For the sheriff is not obliged to summon. the 
power of his County upon mesne process. But we do tot 
see, here, . any facts that could have excused the’ failure to 
arrest Bowles. They ought to have been set forth,. so 
that the Court = judge of their sufficiency. It was 
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erroneous to leave that question to the jury, as‘a gereral 
enquiry, whether, in their opinion, the officer made frea- 
sonable efforts to make the arrest ; for, what is an exetse 
in. such a case, is matter of law, after the facts are ascer- 
tained. Perhaps, there may have.been a case, tpon 
which the Court, to which the writ was returnable, might 
with propriety have been applied to for leave to amend 
the return. Bat, in this action, however hard, the sole 
enquiry is, whether the return, as it stands, be true or 
false, and, it is not competent to the jury, to palliate the 
falsehood, by weighing excuses for not fully executing 
the writ. The judgment must, ioretove, Suvergennd and 
a venire de novo awarded. 


Per Curiam. Judgment reversed and venire de neve, 


- 








